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Air Quality Regulation: EPA Designates PM2.5  

Nonattainment Areas 
 

The United States Environmental Protection Agency (“EPA”) last week took 
steps to implement its national air quality standards for fine particulate matter 
that will affect airport development projects and ongoing environmental compli-
ance.   On Friday, December 17, 2004, EPA designated 225 counties as being in 
violation (known as “nonattainment”) of new outdoor air quality standards for 
fine particulate matter (particles with a diameter of 2.5 microns or less, or PM2.5).   
PM2.5 causes respiratory and other health effects and is primarily caused by com-
bustion processes.  The following figure shows those counties the EPA has des-
ignated as being nonattainment areas. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Nonattainment status has the potential to significantly affect airport project de-
velopment and compliance.  State and local air agencies with jurisdiction over 
the areas designated as nonattainment areas will have to develop State Imple-
mentation Plan (“SIP”) provisions by February 2008 demonstrating how they 
will attain the new PM2.5 standard.  Such SIPs are likely to include emissions 
budgets for PM2.5 and its precursors, new stationary source permit requirements 
and other requirements.  In addition, federal actions in PM2.5 nonattainment ar-
eas will trigger the need to demonstrate conformity with the SIPs pursuant to the 
general conformity regulations under the Clean Air Act.  EPA is expected to 
revise these general conformity regulations in 2005 to address PM2.5 issues and 
general concerns about the operation of the conformity requirements.  Trans-
portation conformity requirements also will apply to many highway and transit 
projects in PM2.5 nonattainment areas, which may affect some airport projects 
involving access roadways. 
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Airport proprietors located in the new nonattainment areas should closely follow and consider commenting on EPA rulemakings relating 
to the implementation of the PM2.5 standard.   In addition, airports should consider expanding support for efforts by 
FAA, NASA and others to develop data and tools to better understand airport-related contributions to PM2.5.  In-
adequate data could complicate some airport conformity and other analyses.  It is important for airports to also 
work with state/local air agencies and metropolitan planning organizations as soon as possible to educate them 
about the uniqueness of airport emissions and to secure a favorable treatment in upcoming SIPs and other plans.  
 

Click here for copies of EPA documents relating to the redesignation.  Click here to send us an  
e-mail with your questions about the particulate matter standard and nonattainment designations. 

 

 

 Environmental Review: FAA Issues New Draft Order  

on Environmental Review for Airport Projects 
 

On December 16, 2004, the FAA published proposed revisions to FAA’s order guiding review of airport projects 
pursuant to the National Environmental Policy Act (“NEPA”).   Draft Order 5050.4B revises and updates FAA’s 
badly outdated 1985 Airports Environmental Handbook (FAA Order 5050.4A).  The publication of Draft Order 
5050.4B follows FAA’s June 2004 publication of Order 1050.1E, which describes how environmental documents 
should be prepared for all FAA-approved projects.  Draft Order 5050.4B supplements the general instructions in 
1050.1E, with detailed guidance specific to airports.   
 
The Draft Order 5050.4B covers a number of subjects, including categorical exclusions, streamlining, mitigation 
obligation compliance, EIS planning responsibilities, wetlands, implementation of programs under the Vision 100 
legislation (including streamlining), and Native American consultation.  When the FAA finalizes the Order, it will 
provide critical guidance affecting the environmental review of FAA-approved actions relating to airports.   
 
Comments on the Draft Order are due by February 16, 2005.  Airports are strongly encouraged to review the Draft Order 
and consider its implications for current or future airport projects. Airports should consider submitting comments 
to the FAA identifying areas of concern and supporting areas of improvement.   
 

Click here for copies of the new draft Order 5050.4B.  Click here to send us an e-mail with your 
questions about this new draft order or for assistance in developing comments. 

 

 

Height Limits: Nevada Supreme Court Finds Airport-Area Height Restrictions  

Do Not Constitute a Taking 
 
In a ruling that comes as a huge relief to airports nationwide, the Supreme Court of Nevada recently overturned a 
$22 million condemnation award against a local government for imposing height limitations around its airport.  In 
the case, County of Clark v. Hsu, landowners near Las Vegas’ McCarran International Airport sued Clark County, 
alleging that the county’s zoning height ordinances diminished the value of their property.  The property was lo-
cated in a “transition zone” near McCarran, where structures may not protrude above imaginary surfaces without a 
variance.  Because the ordinance preserved airspace for aircraft operations, the landowners argued that it amounted 
to the taking of an avigation easement from them and a physical invasion of their property.   
 
 
 
  

http://www.airportattorneys.com/data/50504B.pdf
mailto:dreimer@kaplankirsch.com
mailto:dreimer@kaplankirsch.com
http://www.airportattorneys.com/data/EPARedesignation.pdf
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The FAA has recently issued another important policy directive that deserves attention. 

• In October, the FAA denied a petition by the Sarasota-Manatee Airport Authority to 
amend the revenue use policy to allow the airport to use airport funds to subsidize new 
air carrier service.  For a copy of the petition and the FAA’s explanation, please click here. 

Other News

In ruling in favor of the county, the Supreme Court found that an avigation easement is created only when low 
and frequent overflights cause a “direct and immediate interference” with the enjoyment of the property.  The 
transition zones around McCarran did not create actual flight paths, the court found, but represented a reservation 
of airspace to allow aircraft maneuverability in emergencies or other special situations.  The court noted that a zon-
ing ordinance could, however, amount to a taking if it is overly restrictive.  Because the property owners in Hsu 
had not yet proposed specific development plans, the Court observed that the County might grant a variance, so it 
was too early to determine whether such a taking had occurred.   
 
The Hsu decision provides strong support for height restrictions around airports.  But at the same time, it also serves 
as a reminder of the need to ensure that restrictions do not excessively impair property owners’ reasonable expectations for development 
of their property.  Airports that have worked with local governments to impose height restrictions to protect airport 
operations, or are considering doing so, should carefully tailor their regulations to minimize the risks of takings 
liability.   
 

 Click here for a copy of the Hsu decision.  Click here if you have questions regarding airport 
land use compatibility regulation.  

http://www.airportattorneys.com/data/Hsu.pdf
mailto:dreimer@kaplankirsch.com
http://www.airportattorneys.com/data/sarasota_decision.pdf


Telephone:   303.825.7000 

Facsimile: 303.825.7005 

www.airportattorneys.com 

Kaplan Kirsch & Rockwell LLP 

1675 Broadway, Suite 2300 

Denver, CO  80202 

With lawyers having more than 20 years of experience, Kaplan Kirsch & Rockwell's air-
ports practice is one of the most experienced in the country. The firm's lawyers have coun-
seled clients on issues associated with complex airport development and master planning 
projects, environmental assessments, permitting and entitlements, rates and charges, secu-
rity and safety issues, financing, regulatory and legislative advocacy on a wide range of 
policy matters, as well as represented clients in litigation related to airport development 
and expansion throughout the nation. The firm's clients have included airport proprietors; 
local and state governments; airport tenants and users; and businesses who are directly af-
fected by airport operations. The combination of skills and experiences of the firm's law-
yers make the airports practice particularly well-qualified to provide advice to both public 
and private-sector clients 

If you have any questions or would like to learn more about this topic, 
please contact the lawyer who normally represents you, or any of the lawyers 
listed below. 

 

Stephen H. Kaplan ···························· skaplan@kaplankirsch.com 

Peter J. Kirsch ·································· pkirsch@kaplankirsch.com 

John E. Putnam ································ jputnam@kaplankirsch.com 

Daniel S. Reimer ······························· dreimer@kaplankirsch.com 

CONTACT INFORMATION 

Airport Law Alert is a publication of Kaplan Kirsch & Rockwell LLP and is intended 
for general information purposes only.  Readers are urged to consult their own counsel 
and consultants concerning their own situation and any specific legal questions.  Please 
contact us if you would like to receive future editions of this occasional publication. 

http://www.airportattorneys.com


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /sRGB
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /Garamond-Bold
    /GaramondCdITC-Book
    /GaramondCdITC-BookItalic
    /GaramondCdITCTTBook
    /GaramondCdITCTTBookItalic
    /GaramondCdITCTTUltra
    /GaramondCdITCTTUltraItalic
    /GaramondCdITC-Ultra
    /GaramondCdITC-UltraItalic
    /Garamond-Italic
    /GaramondITC-Book
    /GaramondITC-BookItalic
    /GaramondITCTTBook
    /GaramondITCTTBookItalic
    /GaramondITCTTUltra
    /GaramondITCTTUltraItalic
    /GaramondITC-Ultra
    /GaramondITC-UltraItalic
    /GaramondLitCdITC
    /GaramondLitCdITC-Bold
    /GaramondLitCdITC-BoldItalic
    /GaramondLitCdITC-Italic
    /GaramondLitCdITCTT
    /GaramondLitCdITCTTBold
    /GaramondLitCdITCTTBoldItalic
    /GaramondLitCdITCTTItalic
    /GaramondLitITC
    /GaramondLitITC-Bold
    /GaramondLitITC-BoldItalic
    /GaramondLitITC-Italic
    /GaramondLitITCTT
    /GaramondLitITCTTBold
    /GaramondLitITCTTBoldItalic
    /GaramondLitITCTTItalic
    /TrajanPro-Regular
  ]
  /NeverEmbed [ true
    /Arial-Black
    /Arial-BlackItalic
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /ArialUnicodeMS
    /CenturyGothic
    /CenturyGothic-Bold
    /CenturyGothic-BoldItalic
    /CenturyGothic-Italic
    /CourierNewPS-BoldItalicMT
    /CourierNewPS-BoldMT
    /CourierNewPS-ItalicMT
    /CourierNewPSMT
    /Georgia
    /Georgia-Bold
    /Georgia-BoldItalic
    /Georgia-Italic
    /Impact
    /LucidaConsole
    /Tahoma
    /Tahoma-Bold
    /TimesNewRomanMT-ExtraBold
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Trebuchet-BoldItalic
    /TrebuchetMS
    /TrebuchetMS-Bold
    /TrebuchetMS-Italic
    /Verdana
    /Verdana-Bold
    /Verdana-BoldItalic
    /Verdana-Italic
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice


