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Las Vegas Height Ordinances Held to Be a Taking of
Private Property

On July 13, 2000, in McCarran International Airport v. Sisolak, the Nevada Supreme Court
issued a precedent-setting decision finding that height ordinances designed to protect
the airspace around Ias Vegas’ McCarran International Airport constituted uncompen-
sated taking under the Nevada and United States Constitutions. The court upheld a
judgment of over $16 million for the property owner. As patt of the decision, the court
also determined that avigation easements secured by Clark County in exchange for cer-
tain land use approvals were unconstitutional exactions. While this decision does not
bind any court outside of Nevada, Sisolak raises troubling issues for airports throughout
the country to the extent that other courts may find its reasoning persuasive. It is par-
ticularly important in states with constitutional and statutory provisions similar to Ne-
vada’s.

In Sisolak, the owner of vacant property a mile west of McCarran claimed that Clark
County — the Airport proprietor and land use jurisdiction — took his property by enact-
ing ordinances limiting the height of structures. His suit acknowledged that the County
would approve construction of up to 66 feet above ground level.

The court found that property owners have a right to airspace up to 500 feet and that
the use of the airspace is subject to, and subordinate to, the property owner’s interests.
In a unique approach to the takings analysis, the court found that the height ordinances
caused a taking of the owner’s property, because they “exclude the owners from using
their property and, instead, allow aircraft to exclusively use the airspace.” The court
based the “use of the airspace” on evidence in the record that aircraft flew within 500
feet of the ground, even though there was no evidence on the frequency or history of
such flights. (Noise was not an issue in the case.) The court analogized the situation to
the United States Supreme Court Loretfo case which found that an ordinance requiring
building owners to dedicate space to cable television utilities constituted a per se regula-
tory taking because of the physical invasion authorized by the ordinance.

The court distinguished other overflight takings cases that required property owners to show low and frequent overflights that
eliminated economic use of a property. The court found that these cases were not controlling when an ordinance or other
government act specifically sought to reserve airspace. “Although the airplanes flying over Sisolak’s property are not con-
stantly occupying the airspace in a temporal sense, the invasion is nonetheless permanent because the right to fly through the
airspace is preserved by the ordinances and expected to continue into the future.”

Sisolak also rejected the argument that the Airport held an avigation easement that it had secured in exchange for land use ap-
provals. The Court found that the easement was an unconstitutional exaction, because there was no reasonable nexus between
the approval sought and the avigation easement. “[R]equiring an uncompensated easement as a condition to development is
improper and cannot be used by the County as a defense to the taking of the landowner’s airspace without compensation.”
While the court’s logic would not necessarily invalidate @/ avigation easements (such as those purchased outright or obtained
in exchange for sound insulation), it calls into question the use of avigation easements used to control future land use en-
croachments around airports. The court also awarded attorney’s fees based upon the federal Uniform Relocation Act even
though the statute would not otherwise apply to the particular claim.

Airports and zoning jurisdictions should review their ordinances, easements and other provisions in light of the Sisolak deci-
sion. While there are good reasons why other state and federal courts may not follow the lead of the Nevada Supreme Court,
the high stakes involved suggest that a careful review of height restrictions and avigation easements may be prudent.

Clark County has had discussions with other airports and industry groups about potential U.S. Supreme Court review. For
further information on this case, contact Peter Kirsch or Dan Reimer. To download a copy of the Nevada Supreme Court
decision, click bere.
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Seventh Circuit Rejects United Airlines’ Claim on DIA Lease

On July 6, 2006, the United States Court of Appeals for the Seventh Circuit rejected United Airlines’ attempt to sever
portions of the 1992 lease arrangement at Denver International Airport that were used to finance facilities at the new
airport. Under bankruptcy law, a reorganizing debtor must either assume the lease and fully perform all of its obliga-
tions, or surrender the property. By contrast, in a secured loan arrangement, the debtor may be able to dischatge a pot-
tion of the debt as part of the reorganization. To protect itself financially, United has been claiming that many of its ar-
rangements with airports are loans, not leases. Distinguishing leases from loans is particularly challenging in the airports
context because airports commonly combine elements of a lease and loan in a single agreement.

In the Denver case, the Court found that the “Special Facilities and Ground Lease” should be treated as a true lease, re-
quiring United to continue making all of the payments under the lease. Critical to the court’s decision was the fact that
the ground lease and the financing provisions were written into one overall agreement. The court found, as a matter of
Colorado state law, that the provisions could not be severed, because the “contract is an inherently integrated bargain.”
“|Tlhe parties would not have entered the bond-related portion in the complete absence of the leasing portion.”

The Court’s decision differed from two earlier Seventh Circuit lease-versus-loan cases arising from the United bank-
ruptcy. In the two previous cases, involving San Francisco and Los Angeles Airports, the court agreed with United and
found that the agreements were loans, not leases. The court noted the “critical distinction ... is that the parties in the
present case cemented their deal into one document.” “In the San Francisco and Los Angeles cases (in which we held
two supposed lease arrangements to be secured loans), the underlying ground leases were addressed in separate docu-
ments.” This trilogy of United bankruptcy cases on leases provides critical guidance for airports seeking to understand
the potential bankruptcy risks associated with different lease and finance arrangements.

For further information on the implications of these cases, contact John Putnam. For a copy of the Seventh Circuit de-
cision, ¢lick here. For copies of the other two Seventh Circuit decisions concerning Los Angeles and San Francisco, c/ick
here.

U.S. EPA Issues Rule Regarding Thresholds for Particulate Matter Analysis for
General Conformity Rules

On July 17, 2000, the United States Environmental Protection Agency (“EPA”) issued a rule relevant to the hundreds of
airports located in nonattainment areas for fine particulate matter (“PM2.5”). The agency issued a final rule providing
“de minimis thresholds” for PM2.5 under the agency’s general conformity regulations.

Under the EPA general conformity regulations, federal agencies such as the FAA must determine whether proposed fed-
eral actions (such as AIP funding or Airport Layout Plan approvals) “conform” to state or local air quality plans if the
action will cause emissions to exceed specified de minimis thresholds. These conformity determinations can be critical and
complex requirements for many airport development projects. The conformity regulations can, under some circum-
stances, require extensive mitigation, project changes or risk project delay.

EPA designated scores of counties as being in nonattainment for PM2.5 in 2005, making the general conformity rules
applicable to projects in these areas. However, until this new rule, EPA did not provide the de minimis thresholds applica-
ble to PM2.5. Under the new rule, a federal action must cause an increase in emissions of PM2.5 or its precursors of at
least 100 tons per year before triggering the requirement to conduct a full conformity determination.

Note that EPA also intends to issue a different notice of proposed rulemaking regarding broader potential changes in the
general conformity rules, but has not set a certain timeline for this proposed rule. This proposed rule could contain a
number of provisions significant to airports.

For a copy of the EPA regulations, click bere.

For background information on air quality rules as they apply to airports, Kaplan Kirsch & Rockwell published Introduc-
tion to Airport Air Quality Law . John Putnam is available to discuss airport-specific air quality issues or provide a copy of
this publication.
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KAPLAN KIRSCH ROCKWELL

Kaplan Kirsch & Rockwell’s airports practice is one of the largest and most experienced in the country. The
firm’s lawyers have counseled clients on issues associated with complex airport development and master
planning projects, environmental assessments, permitting and entitlements, rates and charges, security and
safety issues, financing, regulatory and legislative advocacy on a wide range of policy matters, as well as repre-
sented clients in litigation related to airport development and expansion throughout the nation. The firm’s
clients have included airport proprietors; local and state governments; airport tenants and users; and busi-
nesses who are directly affected by airport operations.

Airport Law Alert is a publication of Kaplan Kirsch & Rockwell LLP and is intended for general informa-
tion purposes only for our clients and friends. It is also provided as a free service to registrants in the annual
AAAE Airport Law Conference. Readers are urged to consult their own counsel and consultants concerning
their own situation and any specific legal questions. Please contact us if you would like to receive future edi-
tions of this occasional publication or would like to be removed from our mailing list.
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