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U.S. Supreme Court Will Not Review Nevada Supreme Court
Decision on Airport Height Ordinance

On February 20, 2007, the U.S. Supreme Court denied the petition for writ of certiorari filed by Clark County, Nevada
seeking review of the Nevada Supreme Court’s decision in McCarran International Airport v. Sisolak, 137 P.3d 1110 (Nev.
20006). The Nevada Supreme Court held that Clark County’s regulation of building heights around McCarran Interna-
tional Airport constituted an uncompensated taking of private property. The County’s cers petition was supported by a
broad array of airport and aviation industry groups, including Airports Council International — North America, the Air
Transport Association, and the Air Line Pilots Association.

As reported in a previous Airport Law Alert, the Nevada Supreme Court declared the County’s height ordinance to be a
per se regulatory taking under the U.S. Supreme Court’s analytical approach set forth in Loretto v. Teleprompter Manbattan
CATV Corp., 458 U.S. 419 (1982). The Nevada Supreme Court found that the County’s height ordinance imposed a pet-
manent physical occupation of the airspace above Sisolak’s property up to an altitude of 500 feet.

The Nevada Supreme Court’s decision is anomalous for a variety of reasons, including that the Nevada Supreme Court
conducted its analysis under Loretto rather than the analytical approach set forth in Penn Central Transportation Co. v. City of
New York, 438 U.S. 104 (1978); and the court seemingly ignored FAA regulations stating that airspace below 500 feet is
part of the navigable airspace when needed for takeoffs and landings. The court did not recognize the County’s posses-
sion of an avigation easement over part of the property as a valid defense.

The U.S. Supreme Court’s denial of the County’s cer# petition left intact the state court judgment of more than $16 mil-
lion. The decision further calls into question the validity of similar height ordinances around the country, which may be
suspect if analyzed in the same manner as the Nevada Supreme Court. For a copy of the Nevada Supreme Court deci-
sion, click here.
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D.C. Circuit Upholds Newark Airport Fees

On Match 2, 2007, the U.S. Court of Appeals for the District
of Columbia Circuit ruled on an airport fee dispute in Port
Authority of New York and New Jersey v. Dept. of Transportation,
479 F.3d 21 (D.C. Cir. 2007). The court largely affirmed
DOT’s decision that fee increases imposed on air carriers in
the international terminal at Newark International Airport
were reasonable. The court also affirmed DOT’s decision re-
jecting complainant’s claim of unjust discrimination. Notably,
the court overruled DOT in holding that the statute authoriz-
ing “air carriers” to challenge airport rates and charges, 49
U.S.C. Section 47129, did not apply to foreign air carriers,
which included 12 of the 13 complainants in the case. The
court affirmed DOT’s decision that certain fees were untrea-
sonable but remanded the case to DOT for further proceed-
ings as to other fees declared unreasonable. For a copy of the
court’s opinion, c/ick bere.

D.C. Circuit Strikes Down Ozone
Implementation Rules

On December 22, 2006, the U.S. Court of Appeals for the
District of Columbia Circuit struck down EPA’s implementa-
tion rule for the eight-hour ozone standard under the Clean
Air Act. The decision in South Coast Air Quality Mgmt. Dist. v.
EPA has affected a number of airports that are located in
ozone nonattainment areas throughout the country. The deci-
sion has delayed the process of including airport projects in
State Implementation Plans, affected general conformity
analyses, and may influence the permitting of certain facilities
on airports such as heating plants. EPA and other parties filed
notices for rehearing of the decision on March 22, 2007, but a
decision on these motions is not expected for some time.
While EPA has issued interim guidance, there remains consid-
erable confusion regarding the status of Clean Air Act require-
ments in ozone nonattainment areas. For a copy of the court’s
opinion, click here.

U.S. Supreme Court Rules That EPA Has
Power Over Greenhouse Gases

On April 2, 2007, the U.S. Supreme Court held in Massachu-
setts v. EPA that the Clean Air Act covers greenhouse gas
emissions, such as carbon dioxide, from motor vehicles. The
Court concluded that the Act provides EPA with authority to
regulate greenhouse gases and that EPA’s justification for not
exercising this authority was inadequate. The case is of par-
ticular interest to aitports because it may prompt regulatory
measures relating to climate change, including specific meas-
ures related to aviation. Indeed, the Clean Air Act provision
relating to aircraft engines, 42 U.S.C. Section 7571, is quite
similar to the section on motor vehicles that was at issue in
the case. For a copy of the Court’s opinion, c/ick here.

Minnesota State Court Finds That MAC
Failed to Provide Noise Mitigation

In January 2007, the District Court for Hennepin County,
Minnesota, granted summary judgment in favor of the City
of Minneapolis and other plaintiffs in litigation against the
Metropolitan Airports Commission (“MAC”). The court
found that MAC had failed to comply with its state law
obligation to provide noise insulation in the DNL 60-65
decibel contour around the Minneapolis-St. Paul Interna-
tional Airport (“MSP”) as promised in the Environmental
Impact Statement for the construction of the new Runway
17/35 and other documents. After a trial held in February,
the court is considering whether the Minnesota Environ-
mental Rights Act also requires noise insulation to protect
“quietude” in the neighborhoods surrounding MSP. A final
decision from the trial court is expected in late Spring. A
separate class action lawsuit brought by homeowners is
pending in Minnesota state court. For a copy of the court’s
summary judgment ordet, c/ick bere.

FAA Reauthorization in Flux

While the debate over user fees for air traffic services has
garnered the most media attention, FAA Reauthorization
promises to bring significant changes to the AIP and PFC
programs and to create several new FAA initiatives. The
Bush Administration released its bill, the Next Generation
Air Transportation System Financing Reform Act of 2007; how-
ever, preliminary drafts of the Senate bill reveal that Con-
gress will approach the same issues from a much different
perspective. The major features of Reauthorization should
crystallize during the summer months.

The Administration’s bill includes elimination of AIP enti-
tlement funds for large and medium hub airports, recalcu-
lation of entitlement funds available to other airports, in-
creases in the amount of individual PFCs, and reforms in
project eligibility and the process for imposing and using
PFCs. The bill also includes a considerable number of
other reforms, including expanding the pilot program on
airport privatization, creating pilot programs and funding
eligibility for certain environmental initiatives, and creating
programs and guidelines for airport congestion pricing.
For a copy of the Administration’s Reauthorization bill,
click here.
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KAPLAN KIRSCH ROCKWELL

Kaplan Kirsch & Rockwell’s airports practice is one of the largest and most experienced in the country. The
firm’s lawyers have counseled clients on issues associated with complex airport development and master
planning projects, environmental review, rates and charges, security and safety, financing, and compliance
with federal requirements. The firm has represented clients throughout the nation in regulatory and legisla-
tive advocacy on a wide range of policy matters and in litigation related to airport operations and develop-
ment. The firm’s clients have included airport proprietors; local and state governments; airport tenants and
users; and businesses who are directly affected by airport operations.

Airport Law Alert is a publication of Kaplan Kirsch & Rockwell LLP and is intended for general informa-
tion purposes only for our clients and friends. It is also provided as a free service to registrants in the annual
AAAE Airport Law Conference. Readers are urged to consult their own counsel and consultants concerning
their own situation and any specific legal questions. Please contact us if you would like to receive future edi-
tions of this occasional publication or would like to be removed from our mailing list.
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