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OVERVIEW

Virtually all airports in the USA with
scheduled passenger services, along with
most large general aviation airports, are
owned and controlled by a government
entity or some combination of public
entities.’

This is not to suggest that private enti-
ties are not actively involved in US airport
operations and development. A com-
monly cited statistic is that upwards of 90
per cent of employees at commercial serv-
ice airports in the USA work for private
companies.” Further, there have been sev-
eral attempts to enlist private participation
in US airports short of entirely turning the
airport over to a private entity, including
permitting private entities to manage air-
port operations or specific airport func-
tions and facilities.’

Notwithstanding the role of private
entities in airport operations, the gover-
nance and management of passenger
service airports in the USA remains prin-
cipally a public function.

Privatisation pilot programme

The debate over airport privatisation has
been underway in the USA since the

concept of privatising public services and
utilities took hold internationally in the
late 1980s. The two most significant
actions by the US Government to address
airport privatisation occurred in 1996.

First, Congress adopted an airport pri-
vatisation pilot programme in the Federal
Aviation Reauthorisation Act 1996.* The
legislation authorises the Federal Aviation
Authority (FAA) to approve the sale or
lease of up to five airports to private enti-
ties.”> One of the five airports must be a
general aviation airport, and only one air-
port can be a large hub airport (ie
accounting for more than 1 per cent of all
US passenger boardings).® The legislation
authorises the FAA to exempt the airport
sponsor and private operator from certain
legal requirements, and imposes terms and
conditions on the sale or lease to ensure
continued with  other
requirements.’

The FAA thereafter published detailed
instructions for submitting an application
under the programme.® The procedures
require the airport sponsor to submit a
preliminary application to the FAA and
reserve one of the five spots, select a pri-
vate operator and reach substantial agree-
ment on the terms of the privatisation

compliance
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transaction, coordinate with airlines and
other airport users to obtain approvals in
accordance with the statute, and file a final
application.” In response to a final appli-
cation, the FAA will publish notice of the
application, commence a 60-day public
comment period, render a final decision
and, upon approval, issue requested
exemptions.'’

The second event in 1996 on the issue
of airport privatisation was a report pre-
pared by the US General Accounting
Office — now the Government
Accountability Office (GAO) — entitled,
‘Airport Privatisation: Issues Related to
the Sale or Lease of US Commercial
Airports’.'! This report summarised the
history of privatisation efforts in the USA
and attempted to isolate the legal and
non-legal impediments to privatisation.
Many of these impediments involved
requirements of federal law and FAA
policy that undermined the financial fea-
sibility of privatisation.

Chief among these is the fact that the
FAA considers sale or lease proceeds to be
airport revenue, which under federal law
can be used only for airport purposes.'
Considering that the primary financial
incentive on the part of most government
entities looking to sell or lease an airport
is the infusion of money that could be
used for other purposes, the GAO cor-
rectly characterised the prohibition on
revenue diversion as ‘the major obstacle’
to privatisation.'?

Moreover, because the private entity
purchasing or leasing an airport also must
comply with federal obligations such as
the prohibition on revenue diversion, pri-
vatisation was not considered desirable
from the private entity’s point of view.
Almost by definition, restricting a profit-
motivated entity’s ability to obtain a return
on its investment eliminates the incentive
to assume ownership or lease of an airport.

LEGAL AND REGULATORY REVIEWS: USA

Other obstacles were not so easily
defined, and the GAO reported that the
uncertainty was enough to dissuade pri-
vatisation.'* For example, federal law and
FAA policy were not entirely clear as to
whether an airport sponsor selling or leas-
ing an airport to a private entity must
reimburse the federal government to
compensate for prior federal grants.
Similarly uncertain was whether the
sponsor of a former military airfield trans-
ferred by the government for commercial
use must return any property in the event
of a sale or lease to a private entity.

The application of federal laws and
FAA policies on the imposition of landing
fees and other rates and charges has cre-
ated further uncertainty. During the
development of the privatisation pilot
programme, the FAA was updating its
rates and charges policy in response to a
separate statutory mandate.'”> The GAO
reported that the FAA’s decision to
require use of historic rather than market
value for the airfield could further dis-
courage privatisation.!® Private operators
were unsure whether they could pass on
their full costs and receive a return on
investment under the historic cost stan-
dard. Airlines were unsure what standards
would apply and were concerned that
private operators would dramatically
increase rates and charges.

In enacting and later refining the pri-
vatisation pilot programme, Congress
recognised and addressed several of these
perceived barriers. For example, under the
statute: (1) airports sponsors are exempt
from the prohibition on revenue diversion
upon receiving the consent of 65 per cent
of air carriers at a primary airport (by
number of carriers and landed weight) or
65 per cent of based aircraft owners at a
non-primary airport;'” (2) airport spon-
sors are exempt from repaying past grants
or returning property previously conveyed

4
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by the US Government;!® (3) private
operators are exempt from the prohibition
on revenue diversion;'” and (4) fees
charged to air carriers cannot increase
faster than the rate of inflation unless a
higher amount is approved by 65 per cent
of the air carriers (by number of carriers
and landed weight).?

Airport participation in the
privatisation pilot programme

Airport response to the privatisation pilot
programme has been subdued. In the
years immediately following the creation
of the programme, five airports submitted
preliminary applications to the FAA, but
only one airport, Stewart International
Airport, New York, received final
approval. As explained below, the private
operator, National Express Group,
recently sold its lease to the Port
Authority of New York and New Jersey,
essentially reversing privatisation of that
airport. The FAA either rejected the other
applications, or the airport proprietor
withdrew. In 2006, the City of Chicago
submitted and the FAA accepted a pre-
liminary application to privatise Midway
Airport; however, Chicago has not yet
submitted a final application.

This tepid response suggests either that
government efforts to remove barriers to
privatisation have not worked or that bar-
riers outside of federal government con-
trol limit industry interest in privatisation.
Numerous theories for the low level of
participation have been advanced in the
years following the establishment of the
privatisation pilot programme. For exam-
ple, in 2004, the FAA offered the follow-
ing explanation in its Report to Congress,
as required under the statute:

‘First, local governments are reluctant to
give up control of the airport to a private

entity. Second, airlines have traditionally
opposed airport privatization based on
their perception that the loss of govern-
mental control may produce higher costs.
Finally, and perhaps most importantly, the
public sector has access to tax-exempt
financing and other low cost financing
options that may not always be available to
the private sector.?!

Other observers generally have agreed
with this assessment, although numerous
theories have been advanced.?? In partic-
ular, several observers have recognised that
US airports are currently heavily priva-
tised and surmised that full privatisation
may not materially improve current con-
ditions.?® Airports have explained that
their limited interest results from concerns
that the programme is too restrictive in
terms of the types of airports that can
participate, the supermajority approval
requirement is tantamount to veto power
held by the airlines at an airport, and
the approval process is too time intensive
and risky.* The timing of the programme
also may have played a role; the post
September 11th downturn in the
industry almost certainly undermined
the nascent efforts at privatisation under
the programme.?

RECENT DEVELOPMENTS
Stewart International Airport

On 1st November, 2007, the Port
Authority of New York and New Jersey
assumed control of Stewart International
Airport upon acquiring the lease from
National Express Group (NEG).?® The
move essentially reverses the only fully
privatised airport in the USA under the
privatisation pilot programme.

Stewart Airport, located 60 miles north
of New York City, is owned by the State
of New York, having been deactivated as a
US Air Force base and transferred to the

64
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state from the Department of Defense in
1970. In 2000, the State of New York
received FAA approval under the privati-
sation pilot programme to privatise the
airport through a long-term lease. The
terms of the 99-year lease included an ini-
tial payment of $35m, plus lease payments
beginning in year 10 of the lease totalling
5 per cent of gross airport income.?’
Because it did not receive an exemption
from the prohibition on revenue diver-
sion, the State of New York was obligated
to reinvest the lease payments in projects
at Stewart and other state-owned airports.

In preparing its 2004 Report to
Congress on the status of the privatisation
pilot programme, the FAA relied exten-
sively on the details of the Stewart privati-
sation as an indicator of whether
privatisation was working.”® The FAA
found that NEG’s capital
improvements, operating profits and cus-
tomer service compared favourably with
the State of New York’s.?” The FAA did
not offer any general conclusions as to
whether the privatisation pilot pro-
gramme could be declared a success based
on the experience at Stewart Airport.
Indeed, the experience at Stewart did not
lend itself to general conclusions consid-
ering, for example, NEG’s short tenure in
operating Stewart, the fact that Stewart
constituted the only participant in the
privatisation pilot programme, and the
fact that the State of New York had not
sought an exemption from the prohibi-
tion on revenue diversion.

Only a few years after beginning the
long-term lease, NEG decided to aban-
don airport management as a core busi-
ness function and began marketing its lease
of the airport. The Port Authority of
New York and New Jersey became inter-
ested in acquiring control over Stewart
Airport, principally as a means to relieve
congestion at its other passenger service

planned

LEGAL AND REGULATORY REVIEWS: USA

airports: John E Kennedy International
Airport, LaGuardia Airport and Newark
Liberty International Airport. In 2007, the
Port Authority paid $78.5m to NEG to
acquire the remaining 93 years of the
long-term lease from the State of
New York.

In many respects, the de-privatisation
of Stewart Airport is not a particularly
useful indicator of the viability of airport
privatisation in the USA. The transfer
appears to have been opportunistic, and
not necessarily a failure in privatisation’s
ability to confer the anticipated benefits.
Moreover, whether or not assumption of
the lease would have been attractive to
another private operator, $78.5m can be
characterised as a reasonable expense from
the perspective of the Port Authority, par-
ticularly when viewed in relative terms
and compared with the high cost of con-
gestion and delay and the cost of building
a new reliever airport.

Midway Airport
On 14th September, 2006, the City of
Chicago submitted to the FAA a prelimi-
nary application to privatise Midway
Airport. The FAA accepted the application
on 3rd October, 2006, thereby reserving
the single slot in the privatisation pilot
programme for a large hub airport.

Earlier in 2006, the Illinois legislature
had removed a few likely obstacles to pri-
vatisation. The Local Government Facility
Lease Act 2006° addresses future airport
expansion, use of lease proceeds and
labour issues, including unionised labour,
wages and retention of existing airport
employees. Further, the Act preserves the
tax exempt status of the airport upon lease
to a private operator.

In its preliminary application, the City
of Chicago identified numerous goals and
objectives for the planned privatisation,
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many of which were targeted at the
statutory criteria and FAA approval proce-
dures. Aside from stating its intent to
transfer control through a lease of 50 or
more years, Chicago did not, in the prelim-
inary application or appended request for
qualifications, provide details with respect
to the terms and conditions of the lease. In
particular, Chicago did not give any indi-
cation of the new rate-setting methodol-
ogy that would be used for amended use
agreements with signatory airlines.

Although not stated expressly in the
preliminary application, Chicago is moti-
vated to privatise Midway Airport in
order to generate revenue to both pay
down Midway-related debt and, equally
important, fund a considerable shortfall in
Chicago’s municipal employee pension
programme.®’ The Local Government
Facility Lease Act expressly limits
Chicago’s use of lease revenue to con-
struction and maintenance of infrastruc-
ture and to the employee pension fund.*
In light of the paramount goal of generat-
ing revenue, Chicago indicated in its pre-
liminary application that it intends to
select the ‘qualified respondent offering to
pay the largest concession payment for
entering into the proposed long-term
lease/concession agreement’.>

Chicago thereafter began discussions
with the airlines in order to secure the
supermajority approval required to obtain
an exemption from the prohibition on
revenue diversion. Although the airlines,
including the dominant carrier, Southwest
Airlines, were initially opposed, the City
reports that it has received Southwest’s
approval, plus that of the airlines necessary
to meet the supermajority requirements
(ie 65 per cent of airlines by number and
landed weight).’* Chicago won this
support by committing to a rate-setting
structure that caps fees for six years and

ties future increases to inflation.>®

In February 2008, the City issued a
request for qualifications from interested
firms or investment groups. On 1st April,
the City announced that it had received
statements of qualifications from six
teams.’® On 30® September, 2008, after
submission of this paper, the City of
Chicago announced a tentative agree-
ment with a consortium led by Citi
group’s Citi Infrastructure Investors and
YVR Airport Services Ltd., including an
up-front lease payment of US$2.521bn.

With the approval of the airlines and a
tentative agreement with a private oper-
ator, a clear path to privatising Midway
Airport is now visible. Nevertheless, it
remains to be seen how the signatory
carriers respond to the specific terms of
the proposed airline use agreement and
whether the FAA finds that the proposed
lease agreement satisfies the statutory
criteria and approval procedures.

General Mitchell International Airport

Although it has not submitted even a pre-
liminary application, Milwaukee County,
Wisconsin, is debating whether to enter
the privatisation pilot programme and
pursue a long-term lease of General
Mitchell International Airport.’” Similar
to the City of Chicago, Milwaukee
County is motivated principally by a need
to find revenue to offset a projected $20m
annual operating deficit in the County’s
transit system. Privatising the airport is
considered an alternative to increasing
taxes to fund the local transit system. At
least one privatisation proponent has
argued that privatising the airport is
financially feasible.®

FAA Reauthorisation

In its proposed bill to reauthorise the
taxes and allocation scheme for the FAA

66
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and airports, the Bush Administration
proposed three material changes to the
privatisation pilot programme: (1) increas-
ing the number of slots from five to 15; (2)
granting airports an exemption from the
prohibition on revenue diversion upon
consulting with airlines or based airport
users; and (3) permitting the private oper-
ator to impose fees at a rate higher than
inflation.®® However, the US House of
Representatives did not adopt any such
changes in the programme in the reau-
thorisation bill it approved, and no com-
parable changes are included in the bill
under consideration in the US Senate.*

FUTURE OUTLOOK

Gauging the viability of privatising US
airports remains challenging. Predicting
the future requires gleaning lessons from
the short-lived privatisation of Stewart
Airport, attempting to apply experiences
in the privatisation of airports worldwide
to the unique regulatory regime in the
USA, and evaluating the constraints and
opportunities presented by the privatisa-
tion pilot programme in constantly shift-
ing conditions within the industry.

Certainly, the City of Chicago’s expe-
rience over the next year or more will
add valuable data as to the prospects for
privatisation of US airports. Other cash-
strapped communities may be embold-
ened to pursue the remaining slots in the
programme and experiment with privati-
sation if Chicago is successful.

The potential exemption from the pro-
hibition on revenue diversion is likely to
remain the principal motivation for pur-
suing privatisation. Under current law and
FAA policy, revenue diversion remains an
all-or-nothing proposition. Aside from
grandfathered airports that were diverting
revenue before the prohibition was put in
place, there are very few exceptions to the

LEGAL AND REGULATORY REVIEWS: USA

otherwise strict requirement to use
airport revenue exclusively for airport
purposes.*! While communities might be
content to divert a small amount of air-
port revenue to offset temporary declines
in fiscal revenue and shortfalls in other
government programmes, the current reg-
ulatory scheme essentially requires that
communities descend into dire financial
circumstances and then fully privatise at
potentially great financial reward. This
scheme creates an inherent limit on the
pool of candidate airports.

While it is likely that worsening condi-
tions in the US economy will put more
communities in dire straits and prompt
serious consideration of airport privatisa-
tion, the poor condition of the aviation
industry may provide something of a
counterweight. While some communities
may be able to offer enhanced certainty in
airport rates and charges — as Chicago
has done at Midway — most airlines are
likely to be extremely sceptical of any
new rate-setting methodology in a time
of financial crisis. Thus, airline opposition
may blunt any increased interest in airport
privatisation.

For many communities not in such
dire financial conditions that simply are
looking to improve airport management
and operations, the alternatives to privati-
sation are likely to offer better choices.
Two viable alternatives are (i) transferring
control to an airport authority and (ii)
partial privatisation.

While many airports in the USA are
directly controlled by officials and staft of
the government entity, some airport
sponsors have transferred power to an
authority whose role is limited to operat-
ing an airport and possibly other trans-
portation infrastructure. Many states
permit the creation of airport authorities,
whether by a single government entity or
multiple government entities acting

4

© HENRY STEWART PUBLICATIONS 1750-1938 AIRPORT MANAGEMENT VOL. 3,NO. |, 62-70 OCTOBER-DECEMBER 2008

67



JAM103.gxd 13/10/08

7:28 AM Page 68

——

REIMER

together, with concomitant powers to
operate and develop airports.*> Several
communities have reported positive
results upon turning airport governance
over to an airport authority.*

Transferring control over to an airport
authority may be considered superior to
privatisation in part because of the very
public dimension of US airports. As stated
in the FAA’s 2004 Report to Congress,
many communities simply do not want to
cede control over an airport to a private
operator. Most communities in the USA
carefully track and are keenly aware of the
economic impact of commercial service
airports and their role in economic devel-
opment. Using an authority might be
considered a compromise for those com-
munities looking to enhance the focus on
airport operations and management but
who fear that privatisation would reduce
government oversight and accountability.

Secondly, there are numerous options
for achieving greater private participation
in airport operations and development
short of full privatisation. Airport propri-
etors in the USA have turned airport
management over to private entities, as
well as the management of specific func-
tions and facilities.** While the merits and
viability of different approaches to partial
privatisation are subject to debate, there
are several examples of the successful pri-
vatisation of airport management. Here
again, considering the legal, political and
financial impediments to full privatisation,
partial privatisation may be a better solu-
tion for communities looking to enhance
airport management and operations.

In addition to the availability of poten-
tially superior alternatives, the current
limits of the privatisation pilot pro-
gramme are likely to impede further par-
ticipation. The City of Chicago has
reserved the only spot in the programme
available for a large hub airport. None of

the remaining 30 large hub airports can
participate. The supermajority of airlines
needed to obtain an exemption from the
prohibition on revenue diversion will
continue to make it difficult for commu-
nities motivated principally by the desire
to siphon money from the airport for
other public purposes.

These and other limits to privatisation
resulting from the privatisation pilot pro-
gramme are likely to be the easiest to
address as Congress obviously can change
the programme. In the short term, the
FAA’s proposal to relax certain statutory
requirements seemingly will not be
adopted by Congress as part of FAA reau-
thorisation. Similar proposals may garner
more support if there is some indication
of renewed interest in privatisation or a
reason to believe that specific changes
would prompt renewed interest.

One significant gap in the privatisation
pilot programme concerns general avia-
tion airports. The law was plainly intended
for and directed at passenger service air-
ports. While Congress reserved a spot for
general aviation airports and amended the
law in 2003 to provide a means for gen-
eral aviation airports to receive the
exemption from the prohibition on rev-
enue diversion (by obtaining consent
from 65 per cent of based aircraft owners),
the standards and requirements remain,
for the most part, relevant to passenger
service airports. Thus, there may be fur-
ther changes to the programme that are
necessary to elicit interest from general
aviation airports.

At the most general level, the very lim-
ited interest in privatisation, even after the
Government removed certain legal barri-
ers and created a mechanism by which to
remove others, suggests its own conclu-
sion. The impediments to privatisation
appear to be deeply-rooted and not
merely reflective of the particular experi-
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ence at individual airports or the limits of
the privatisation pilot programme.
Without renewed efforts to identify and
overcome the true impediments, the pri-

LEGAL AND REGULATORY REVIEWS: USA
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