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NATURAL RESOURCE AND ENVIRONMENTAL LAW

First Federal Court Interpretation of
“Affiliation” Under CERCLA’s BFPP Defense

by Polly B. Jessen and lan K. London

In Ashley 11, a  federal court has interpreted for the first time the meaning of ‘affiliation” under CERCLAs
BEPP defense. This decision suggests that some of the standard risk management tools available in the
contaminated property transaction may be construed to reveal an affiliation between a purchaser and a seller
of real property, which defeats the BF'PP defense and underscores the importance of encouraging purchasers of
contaminated property to secure additional environmental liability protections.

contaminated or potentially contaminated property about

the bona fide prospective purchaser (BFPP) defense to lia-
bility under the Comprehensive Environmental Response Com-
pensation and Liability Act (CERCLA).! Although the U.S. En-
vironmental Protection Agency (EPA) has issued guidance regard-
ing the requirements for invoking this defense, to date there has
been little case law on point. In an October 2010 decision, the U.S.
District Court for the District of South Carolina handed down
one of the first cases examining the requirements of the BFPP de-
tense, Ashley II of Charleston, L.L.C. v. PCS Nitrogen, Inc?

Ashley I is the first case to explicitly address the “no affiliation”
element of the BFPP defense. Ashley II suggests that some of the
standard risk management tools available in the contaminated
property transaction—purchaser indemnities and close coordina-
tion of a purchaser with the EPA or other authorities with enforce-
ment authority over a site—may be construed to reveal an affilia-
tion between a purchaser and seller of real property that defeats the
purchaser’s BFPP defense. This article discusses the Ashley opin-

ion, as well as other relevant law.

l D nvironmental counsel routinely advise clients that acquire

Background Law: CERCLA,
Brownfields Act, and BFPP
Under CERCLA § 107, a purchaser of contaminated real estate

becomes jointly and severally liable for environmental response
costs® merely by acquiring ownership of a site where there has been

a release or threatened release of hazardous substances.* The 2002
Brownfields Amendments to CERCLA introduced new defens-
es to liability for purchasers, which were intended to facilitate the
redevelopment of these contaminated or “brownfields” properties.
Among these defenses is the BFPP defense.®
Owners or tenants of owners of contaminated property can in-
voke the BFPP defense if the owner acquires a property after Jan-
uary 11,2002, and meets all of the following statutory criteria:
1) the release occurred before acquisition;
2) the owner made “all appropriate inquiries” into the previous
ownership of the facility;
3) the owner provided all legally required notices;
4) the owner exercised all appropriate care with respect to the
release;
5) the owner cooperated with the authorities;
6) the owner complied with all institutional controls;
7) the owner complied with all requests and subpoenas; and
8) the owner is neither potentially liable nor affiliated with a
party who is potentially liable.®
The criteria are conjunctive; a party must prove all eight to qualify
as a BFPP7 The Ashley II court discussed the eight criteria in de-
ciding whether to permit the plaintiff to invoke the BFPP defense

in response to defendants’ counterclaims.

Background Facts
Ashley II of Charleston, L.L.C. (Ashley) was formed by Chero-

kee Investment Partners, a large investment fund dedicated to the
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acquisition of brownfields properties, and three individuals.® Ash-
ley acquired the property at issue in the case (Site) in 2003, after
performing “all appropriate inquiry” and with knowledge that the
Site was contaminated with lead, arsenic, mercury, and poly-
aromatic hydrocarbons (a known carcinogen).” In two sales docu-
ments, Ashley agreed to release and indemnify the sellers of two of
the parcels from liability for contamination on the Site.10 Ashley
also notified the EPA that it had acquired the Site and requested
the EPA to inform Ashley if it required “specific cooperation,
assistance, access or the undertaking of any reasonable steps with
respect to the Site,”! and responded to a request for information
from the EPA regarding the Site.

Once Ashley acquired the Site, it hired an experienced environ-
mental engineer to manage the remediation of the Site. Over the
years following acquisition, activities conducted by or on behalf of
Ashley included securing the property, preparing environmental
site assessments, preparing a remedial action plan, and removing
hazardous substances from the Site.!? Ashley also demolished sev-
eral structures on the property, which had the unintended effect of
dispersing contaminated soil; shifting stormwater runoff patterns;
and exposing cracked cement pads, sumps, and trenches.’® Addi-
tionally, during response operations, a large debris pile accumulated
on the property, and the pile turned out to be contaminated.** Ash-
ley did not take any action with respect to the pile for more than a
year."® Ultimately, Ashley incurred response costs approximating
$200,000.1¢

In 2008, after further EPA involvement with the Site, Ashley
sent a letter attempting to discourage the EPA from seeking to re-

cover response costs owed by the sellers. Ashley first argued that
doing so would discourage Ashley’s future development efforts.
Ashley also argued that its efforts to secure repayment in the in-
stant litigation should be “adequate consideration to secure a re-
lease of Ashley’s indemnitees.””

Ashley sued PCS Nitrogen, Inc. (PCS) under CERLCA § 107
to recover its response costs.!® PCS filed contribution claims
against Ashley and a number of other parties under CERCLA
§ 13(£)(1), which parties also filed various counterclaims and cross

claims. Ashley responded by asserting the BFPP defense to liabil-
ity.

The Holding
With respect to Ashley’s claims, the court found that Ashley’s

response costs were both reasonable and consistent with the
national contingency plan and, therefore, were recoverable under
§ 107.2 The court also found that the harm on the site was indi-
visible, and declined to apportion the harm among the parties.?’
The court then turned to contribution under § 113, which allows
for an equitable allocation of responsibility among liable parties.?!

Ashley sought to avoid liability for any share of the response
costs by invoking the BFPP defense.?? The court examined each
statutory criterion for establishing the BFPP defense. The court
declined to grant BEPP status to Ashley, finding that Ashley had
not established three of the eight criteria.?? First, Ashley had failed
to establish that all disposal of hazardous substances had occurred
before it acquired the Site, because the evidence indicated that
there likely was some spilling or leaking that occurred as a result of
Ashley’s post-purchase cleanup efforts.?*

Second, the court found that Ashley had failed to exercise
appropriate care. In particular, the court applied common law prin-
cipals of due care to conclude that, despite being aware of the ex-
isting contamination, Ashley had not ensured that existing con-
tamination in the cracked pads, sumps, and debris pile did not
spread or maintain certain capping material.?> The debris pile in
particular sat unattended on the site for a full year without being
cleaned up.2

The court finally found that Ashley had failed to demonstrate
that it satisfied the requirement of no affiliation with a potentially
liable party. To demonstrate no affiliation, a party must prove that:

1) the party is not itself potentially liable; and

2) the party is not affiliated with a party that is potentially liable

through:
a) any direct or indirect familial relationship; b) any contrac-
tual corporate or financial relationship “(other than a contrac-
tual, corporate or financial relationship that is created by the
instruments by which title to the facility is conveyed or
financed or by a contract for the sale of goods or services)”; or
¢) “the result of a reorganization of a business entity that was
potentially liable.”?’
The court cited EPA guidance for the proposition that, in identi-
fying what affiliations are prohibited by CERCLA, this provision
should be interpreted to effect “Congress’s intent of preventing
transactions structured to avoid liability.”?

In reviewing the requirements for no affiliation, the court found
that “[a]s the current owner of the majority of the Site on which
hazardous materials are still leaching through the soil, Ashley can
be held liable for response costs.”?® The court further found that
the indemnification agreement between Ashley and the sellers,
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plus Ashley’s ex parte contacts with the EPA seeking to dissuade
the EPA from going after the seller’s share of the liability, “reveals
just the sort of affiliation Congress intended to discourage.”"

Discussion

The court’s holding with regard to no affiliation leaves pur-
chasers of contaminated property that wish to rely on the BEPP
defense in a highly uncertain position for two reasons. First, the
court’s conclusion that a purchaser fails to establish the defense
purely because it is the current owner of a contaminated site can
be read to entirely eliminate the defense. Every purchaser of con-
taminated property is a current owner of a site where hazardous
materials are still present. There is no way to reconcile this lan-
guage of the opinion with the continued existence of the BFPP de-
fense, unless the court’s language is read to mean that a purchaser
must demonstrate either (1) that it can satisfy every other require-
ment of the BFPP defense as a condition of clearing the no affilia-
tion hurdle or, more simply stated, (2) that the purchaser did not
actually cause or contribute to the release on the property before
or after purchase. In Ashley II, the court did find that Ashley had
exacerbated conditions at the site.3!

Second, and less easily reconciled with common practices, is the
evidence of affiliation that was persuasive to the court. Specifically,
the court looked at contacts with the regulatory agency and risk
transfers from the seller to the buyer. The court wrote:

In indemnifying the Holcombe and Fair Parties, Ashley took
the risk that the Holcombe and Fair Parties might be liable for
response costs. Ashley’s efforts to discourage EPA from recov-
ering response costs covered by the indemnification reveals just
the sort of affiliation Congress intended to discourage. The
court finds that Ashley’s affiliation with the Holcombe and Fair

Parties precludes the application of the BFPP defense.3

Close coordination with the regulatory agency and risk transfer
are common elements of a successful brownfields redevelopment
transaction and are steps many practitioners consider to reflect best
practices in brownfields redevelopment.* Furthermore, it is an es-
tablished tenant in CERCLA case law that environmental indem-
nities do not result in any transfer of statutory liability, but simply
allocate contractually the financial obligations associated with that
liability between private parties.3* Despite receiving an indemnifi-
cation from Ashley, the seller remained liable under CERCLA and
retained the risk that Ashley would not be able to satisfy its in-
demnification obligations.

Accordingly, a fact-specific reading may be the only way to rec-
oncile the court’s holding with common business practices under
CERCLA. For example, the court may have been reacting to an
over-broad indemnity from the seller, coupled with failure to exer-
cise due care with respect to known contamination, a high pur-
chase price, and ongoing lease income. Collectively, these elements
may have created the appearance that the seller was unfairly shar-
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ing in the increased value of the property post-cleanup. Specifically,
the record indicated that the seller contributed to the spread of
contamination, failed to fully disclose the presence of contamina-
tion when deeding streets to the city, and failed to cooperate fully
with the EPA and the state.?> The record also indicated that the
purchaser released all claims against the seller and agreed to in-
demnify the seller for up to $2.7 million. In addition, although the
seller’s cost basis was $491,000, the sales price was $2.2 million and
included continued lease income.3¢ This level of benefit to the
seller simply may have looked too good to be anything but a trans-
action structured to avoid the seller’s liability.

Conclusion

At the most superficial level, for the attorney counseling clients
post-Ashley I, this decision calls into question the continued avail-
ability of the BFPP defense to any purchaser. This concern is miti-
gated by a subsequent decision from the U.S. District Court for the
Southern District of California that upheld the BFPP defense
against a more narrow challenge, Imperial, LLC v. Robertshaw Con-
trols Co.3” However, the availability of the defense remains a risk
for purchasers until the Ashley IT holding is directly addressed in
future decisions. Accordingly, backstopping the defense with other
tools for liability risk management, such as environmental insur-
ance, EPA enforcement deferral available for cleanup conducted
under the Colorado Voluntary Cleanup and Redevelopment Act,®
or even a prospective purchaser agreement with the EPA, for ex-
ample, are more important protections for clients than ever.

For clients who wish to invoke the BFPP defense—and some
will not—it will continue to be important to advise them to avoid
transactions that establish corporate and financial relationships be-
tween the buyer and seller. Financial relationships could take the
form of contracts contemplating shared sales proceeds or joint ven-
tures, development agreements, or site ownership. After Ashley I1, it
also may be necessary to avoid indemnities that fully transfer risk
from a seller to a buyer. For example, it may be necessary to exclude
from a buyer’s scope of indemnification any liability arising out of a
release of hazardous substances during the seller’s ownership of the
property. Certainly, it will be appropriate to avoid (and to counsel
clients to avoid) inartful communications with enforcement agen-
cies that may suggest that the buyer and seller are somehow col-

luding to avoid the seller’s liability.
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