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DISTRICT COURT, SAN MIGUEL COUNTY, COLORADO 

305 W. Colorado Ave. 
Telluride, Colorado  81435 

 

 
 
 

 
 
 

 
    

 
 
 

    COURT USE ONLY 

 
NO NIGHT FLIGHTS NETWORK, et al., 

 
Plaintiffs, 

 
v. 
 

THE TELLURIDE REGIONAL  
AIRPORT, et al., 

 
Defendants. 

 Case Number:   

11CV71 
 

 
Division:    5   
 

 

ORDER RE: CROSS MOTIONS FOR SUMMARY JUDGMENT  
 

     This matter is before the Court on cross motions for summary judgment.  

Having reviewed the motions, responses, replies, the file and relevant 

authorities, the Court enters this order. 

                                        I. FACTS AND HISTORY 

     The following statement of facts is based on the parties’ own stipulation of 

facts and the contents of the Court’s file1: 

1. Defendant Telluride Regional Airport Authority (“TRAA”) owns and operates 

the Telluride Regional Airport (“Airport”), a federally-obligated, public use 

                     
1 The Court has disregarded the additional exhibits the parties included with 

their Motions for Summary Judgment as the documents were not certified or 

sworn or included as part of an affidavit as required by CRCP 56(e). 
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airport located in San Miguel County.  TRAA is a political subdivision of the 

State of Colorado established pursuant to section 41-3-104, C.R.S. 

2. Defendant Board of County Commissioners of the County of San Miguel 

(hereinafter “BOCC”) is the governing body for San Miguel County.  In 1983, 

the BOCC issued Resolution 1983-21 granting a special use permit (SUP) to 

the Telluride Company for the construction and operation of the Airport on 

private property owned by Albert Aldasoro.   

3.  Pursuant to the SUP, the hours of operation for the Airport were restricted 

for general aviation flights from sun-up to sun-down as such terms were 

defined by the Federal Aviation Administration (“FAA”) and for commercial 

aviation flights from sun-up as defined by the FAA to 10:00 pm.   

4.  In 1985, the BOCC issued Resolution 1985-27 transferring the SUP to 

TRAA.   

5.  From 1985 to 2011, TRAA published and enforced the hours of operation 

for all aircraft as one-half hour before sun-up and one-half hour after sun-

down.  

6.  On May 26, 2011, TRAA’s governing board changed the hours of operation 

for the Airport by allowing all types of aircraft to land and take-off between the 

hours of 6:00 a.m. and 9:00 p.m.  TRAA modified the hours of operation from 

those set forth in the SUP without seeking or obtaining the approval of the 

BOCC. 

7. The San Miguel County Land Use Code (hereinafter “LUC”) provides for the 

enforcement of land use code violations, including violations of a SUP.   
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8.  Plaintiffs objected to the expanded hours of operation on the ground that 

they violated the operational curfew imposed by the SUP.  Plaintiffs contend 

that such a violation must be remedied under the Code by requiring TRAA to 

apply for and obtain an amendment to the terms of the SUP. 

9. On June 6, 2011, Plaintiffs filed the complaint in this action seeking 

declaratory, injunctive, and mandamus relief under C.R.C.P. 106(a)(2).  

Plaintiffs later withdrew their claim for injunctive relief on June 30, 2011.  

Plaintiffs and Defendants previously sought summary judgment which was 

denied for the reasons stated in this Court’s Order of April 4, 2012.   

10.  Plaintiffs now seek summary judgment on their claim for mandamus relief 

against both TRAA and the BOCC.  The basis of their claims is that (1) the 

BOCC should be compelled to enforce the provisions of the Code regarding 

TRAA’s modification of the terms of the SUP; and (2) TRAA should be compelled 

to comply with the procedural and substantive provisions of the Code by 

seeking the review, modification and amendment of the SUP from the BOCC.  

TRAA and the BOCC have moved for summary judgment in their favor seeking 

a dismissal of the claims for declaratory and mandamus relief. 

                                       II. STANDARD OF REVIEW 

     “Summary judgment is a drastic remedy and should be granted only if there 

is no genuine issue as to any material fact, and the moving party is entitled to 

judgment as a matter of law.” Meyer v. Haskett, 251 P.3d 1287, 1290 (Colo. 

App. 2010).  Summary judgment may be granted only in the clearest of cases 

where there is no doubt concerning the material facts. Id.     
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                                                III. ANALYSIS 

A. The Claim for Declaratory Relief Will Be Dismissed For Lack of a Concrete 
Controversy 
 
     In their Motion for Summary Judgment, Plaintiffs state that they sought a 

declaration that “the county has land use authority in the unincorporated 

areas of the county and that such authority applies to TRAA to the extent not 

preempted by law so that the parties could proceed in addressing the LUC 

requirements.”  Motion at p. 5.  Defendants agree that the BOCC has authority 

to regulate land use issues relating to the operation of the Airport to the extent 

that such authority is not preempted by state or federal law.  “A request for 

declaratory judgment must be based upon an actual controversy and cannot be 

used to obtain advisory opinions based upon the mere possibility of a future 

controversy.” Burkett v. Amoco Production Co., 85 P.3d 576, 578 (Colo. App. 

2003).  As such, the Court declines to grant declaratory relief concerning a 

mere statement of law which is not in dispute. Therefore, the Second Claim for 

Relief for declaratory judgment will be dismissed.             

B. Defendants Are Entitled to Summary Judgment on the Mandamus Claims 
Because There is No Clear Right to the Relief Sought and No Clear Duty to 
Perform the Act Requested. 
 
     To obtain mandamus relief, a party (1) must have a clear right to the relief 

sought; (2) the defendant must have a clear duty to perform the act requested; 

and (3) there must be no other available remedy. Asphalt Specialties, Co., Inc. 

v. City of Commerce City, 218 P.3d 741, 746 (Colo. App. 2009).  As explained 

below, Plaintiffs cannot establish the first two elements as a matter of law. 



5 

 

1. No clear right to the relief sought.  Plaintiffs argue that the TRAA’s unilateral 

modification to the hours of operation at the Airport is a violation of the SUP.  

The remedy, Plaintiffs argue, is for this Court to compel San Miguel County to 

require TRAA to amend the SUP through the LUC process and that TRAA be 

compelled to seek an amendment to the SUP.  In the first instance, the 

determination of a violation of the SUP and thus the LUC, is discretionary and 

to be made by the San Miguel Building Official.   (“When the Building Official 

determines that there has been a violation of any provision of the Land Use 

Code . . . .”  Section 1-1601 of the LUC.)    It is undisputed that no official 

determination of a violation has been made by the San Miguel County Building 

Official. 

If a violation of the SUP exists2, Plaintiffs have failed to identify a clear 

right to any relief as a result of such violation.  While Plaintiffs have identified 

general grants of authority that San Miguel County may have, no specific legal 

duty to act is identified that would support mandamus.  Plaintiffs have pointed 

to general language in the LUC at Section 1-15 regarding violations of the LUC, 

however, none of the identified language provides a clear right to relief for the 

Plaintiffs.  As noted by the Defendants, “it is important to distinguish authority 

from duty.”   Defendants’ Opposition at p. 7.   

The lack of a clear right to relief is further established by Plaintiffs in 

the Response where it is revealed that Plaintiffs “seek relief from the Court in 

                     
2 This Court noted in its April 4, 2012 Order on Cross Motions for Summary 

Judgment that TRAA had unilaterally made a change to at least one of the 

operating conditions of the SUP.  There was no affirmative finding that a 

violation of the SUP or the LUC had occurred, however. 
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the nature of mandamus only to the extent of setting in motion the county 

action requiring the amendment of the SUP . . . .”  Response at p. 9, Section I 

(Emphasis added).     The relief requested by Plaintiffs is not relief that is 

identified in the LUC; significantly, however, Section 1-16 of the LUC entitled 

“Enforcement and Remedies” identifies at least nine separate forms of relief 

that San Miguel County may seek in the event that a violation of the LUC 

occurred.  If the Court granted Plaintiffs’ specific relief, the Court would be 

required to direct San Miguel County to exercise its discretion in a certain 

fashion.  This the Court may not do.  “Generally, [mandamus] is improper if the 

court must give directions about the manner in which administrative discretion 

is to be exercised.”  Peoples Natural Gas Division of Northern Natural Gas Co. 

v. Public Utilities, 626 P. 2d 159, 162 (Colo. 1981).  Plaintiffs have failed to 

support a clear legal right to the relief requested. 

2. There is not a clear duty to perform the act.  As noted above, if a violation of 

the SUP/LUC was identified, San Miguel County has numerous alternative 

types of remedies and relief that it may seek from the offending party.  

However, there is no mandate that any of these forms of relief be utilized.  

Where a violation of the LUC is at issue, San Miguel County is authorized to 

pursue some, all or none of the possibilities in order to remedy a violation.   

See Section 1-16 and especially Section 1-1610 of the LUC.  “If the act sought 

to be compelled is one . . . requiring a choice between alternative courses of 

action, then such relief will be denied.”  Brown v. Barnes, 476 P. 2d 295, 296 

(Colo. App. 1970).   
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In order to grant the relief as requested by the Plaintiffs, this Court 

would be required to direct San Miguel County to exercise its discretion in a 

specific manner that is not even identified in the LUC as a possible remedy.      

“Mandamus lies to compel the performance of purely ministerial duties 

involving no discretionary rights and no exercise of judgment.” Egle v. City & 

County of Denver, 93 P.3d 609, 611 (Colo. App. 2004).   Here, San Miguel 

County is vested with significant discretion and judgment regarding possible 

violations of the LUC and mandamus is not appropriate. 

3. There is similarly no clear right to the relief requested from TRAA nor a duty to 

act by TRAA.  The analysis regarding mandamus with respect to San Miguel 

County applies generally to TRAA as well.  Plaintiffs have been unable to 

identify a clear right to the relief sought nor is there an identified duty to 

perform on the part of TRAA and mandamus as to TRAA is likewise 

inappropriate. 

IV. CONCLUSION 

     In summary, the Court concludes that the material facts are not in dispute 

and that Defendants are entitled to judgment as a matter of law on the 

mandamus claims.  The Court will dismiss Plaintiffs’ claim for declaratory relief 

because that claim calls for the Court to opine on a mere statement of law 

which is not in dispute.  Furthermore, the Court will also dismiss Plaintiffs’ 

claims for mandamus relief because Plaintiffs do not have a clear right to the 

relief sought and neither the BOCC nor TRAA have a clear duty to perform the 
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acts requested.  Therefore, the Court will deny summary judgment to Plaintiffs 

and grant summary judgment in favor of Defendants. 

     Based on the foregoing, IT IS ORDERED that Plaintiffs’ Motion for Summary 

Judgment is denied. 

     IT IS FURTHER ORDERED that Defendants’ Second Joint Motion for 

Summary Judgment is granted.  The complaint is hereby dismissed with 

prejudice.  

DATED this _____ day of March, 2013.      

      BY THE COURT: 

 
      _________________________  
      Mary E. Deganhart 

      District Court Judge 

      


