
Amendment Essentials

Warm-Up Question:

What is your biggest 
challenge with 
amendments? 

Post your answer in chat.

• If you are on the phone, 
mute your computer 
speakers

• Close all other programs 
(e-mail, Word, etc.)

• Technical Problems? 
• Call 800-422-3623
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Housekeeping 
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Action Planning
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Instructors
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Bill Silberstein, Attorney
Kaplan, Kirsch, Rockwell

303.825.7000
bsilberstein@kaplankirsch.com

Megan Knott, Stewardship Director
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http://learningcenter.lta.org/library
/documents/38024

http://learningcenter.lta.org/library/
documents/1830
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Reasons: What are the reported reasons for 
modifications?
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Amendments

Yes
73%

No
27%

Does your organization 
have a written amendment 

policy?

Yes
53%

No
44%

Don't 
know

3%

Has the policy ever been 
updated?
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Amendments
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How many easements have been 
amended by your organization?
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Reasons for Amendments Completed Since 2006

24%

20%

12%

11%

10%

7%

5%

4%

3%

2%

1%

1%

Correcting errors, typos or omissions

Adding acreage

Adding new provisions that strengthen the easement

Extinguishing reserved rights

Clarifying ambiguous terms or updating old language

Relocating a building envelope or other reserved right

Other

Amending to resolve a violation

Modifying use zones

Improving enforceability

Reducing restrictions

Expanding a reserved right

0% 5% 10% 15% 20% 25% 30%

11



Amendments

On average, 27 percent of amendment 
requests initiated by a party other than 

the land trust were declined.
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Amendments: External Review

Of the 180 organizations reporting any amendments since 2006 
• 10 went to court or used a judicial proceeding a total of 15 times
• 12 sought approval by the state Attorney General, a total of 68 times 

> Of these 29 were in New Hampshire
• 16 amended an easement 20 times for a legal judgment or 

settlement
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Amendments

• Swaps – 29 separate events reported
> Landowner-initiated – usually a response to action landowner sought to 

take or had taken
> Result of third-party action, often by an abutting landowner

Type of Amendment Event Number
No “major” amendment – mistaken answer N/A – 10 events
Swap amendments – third-party driven Amendments 1-12
Swap amendments – landowner driven Amendments 13-29
Relocations of building area within the 
easement

Amendments 30-35

Exchanges of rights Amendments 36-41
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Amendments

• Most swaps involved very small areas of land
> 16 involved removal of 2 acres or less

• Most occurred in the Northeast
• 6 building area relocations within the easement area
• 6 involved strengthening certain restrictions in exchange for weakening 

others
• All were either conservation neutral or conservation gain
• Appraisals were obtained in all but one case
• In general, land trusts are acting as responsible easement holders
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Next Steps

• Rerelease of the 2007 Amendment Report in summer 2016
• 2016-2017 Standards and Practices revisions process

> Practice 11I. Amendments
> Practice 11K. Extinguishment
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I. Amendments. The land trust recognizes that amendments
are not routine, but can serve to strengthen an easement or
improve its enforceability. The land trust has a written policy
or procedure guiding amendment requests that: includes a
prohibition against private inurement and impermissible
private benefit; requires compliance with the land trust’s
conflict of interest policy; requires compliance with any
funding requirements; addresses the role of the board; and
contains a requirement that all amendments result in either
a positive or not less than neutral conservation outcome
and are consistent with the organization’s mission.

Land Trust Standards & Practices - 2004

Standard 11: Conservation 
Easement Stewardship

The land trust has a program of responsible 
stewardship for its easements.
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Amendment Principles
Amendment Principles.  A conservation easement 
amendment should meet all of the following principles:

1. Clearly serve the public interest and be consistent with the land 
trust’s mission.

2. Comply with all applicable federal, state and local laws.
3. Not jeopardize the land trust’s tax-exempt status or status as a 

charitable organization under federal or state law.
4. Not result in private inurement or confer impermissible private 

benefit.
5. Be consistent with the conservation purpose(s) and intent of the 

easement.
6. Be consistent with the documented intent of the donor, grantor 

and any direct funding source.
7. Have a net beneficial or neutral effect on the relevant conservation 

values protected by the easement.
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Legal Principles
A conservation easement must be 
perpetual to earn tax benefits and comply 
with many funders’ requirements.
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Treasury Regulation 
§1.170A-14(g)(6)

Regs §1.170A-14(g)(6):  Enforceable in perpetuity:  (6) 
Extinguishment.  “(i) In general.  If a subsequent unexpected 
change in the conditions surrounding the property that is the 
subject of a donation under this paragraph can make 
impossible or impractical the continued use of the property for 
conservation purposes, the conservation purpose can 
nonetheless be treated as protected in perpetuity if the 
restrictions are extinguished by judicial proceeding and all of 
the donee’s proceeds (determined under paragraph (g)(6)(ii) 
of this section) from a subsequent sale or exchange of the 
property are used by the done organization in a manner 
consistent with the conservation purposes of the original 
contribution.”  [Emphasis added.]
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State Law
Uniform Conservation Easement Act
UCEA states (24)
Silent states (4)
Regulatory states (NH)
Maine and Rhode Island
Montana
Others

See Robert H. Levin, A Guided Tour of the Conservation 
Easement Enabling Statutes (2d ed. 2014).
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UCEA
§ 2 [Creation, Conveyance, Acceptance 
and Duration]

a) Except as otherwise provided in this Act, a 
conservation easement may be created, 
conveyed, recorded, assigned, released, 
modified, terminated, or otherwise altered or 
affected in the same manner as other 
easements.
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Case Law
Belk v. Comm'r, 140 T.C. 1 (Jan. 28, 2013), supplemented by
T.C. Memo 2013-154 (Jun. 19, 2013), affd., 774 F.3d 221 
(4th Cir. 2014).

The Tax Court disallowed the charitable deduction for a 
conservation easement and the Fourth Circuit affirmed the Tax 
Court decision.  The conservation easement was conveyed over a 
golf course in 2004.  The conservation easement allowed for a 
substitution of contiguous land, provided that (among other things) 
the substitute property “is of the same or better ecological stability”; 
the substitution have no adverse effect on the conservation 
purposes or any significant environmental features; and the 
substitution must be approved by the land trust.  The court found 
that the use restriction was not granted in perpetuity.
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Case Law
Balsam Mt. Invs., LLC v. Comm'r, T.C. Memo 2015-43 
(March 12, 2015), relying on Belk, the Tax Court 
disallowed the charitable contribution for a 22 acre 
conservation easement conveyed to North American 
Land Trust in 2003.  The landowner reserved the right to 
make minor modifications to the easement boundaries 
provided that the amount of land under the conservation 
easement was not be reduced; the alteration could not 
exceed five percent of the land; the right to modify 
expired after five years; the substitute land must make 
an equal or greater contribution to the conservation 
purposes, in the reasonable judgment of the land trust; 
and the modification must not have a material adverse 
effect on any of the conservation purposes.
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Case Law
Bosque Canyon Ranch, L.P., et al. v. Comm’r, T.C. Memo 
2015-130 (July 14, 2015).

The Tax Court disallowed conservation easement charitable 
deductions, citing Belk v. Comm’r.  The conservation 
easements granted in 2005 and 2007 to North American Land 
Trust allowed for modification to homesite boundaries, and the 
court found that the restrictions on the use of the property 
were not granted in perpetuity.  The conservation easements 
provided that the landowners and land trust could modify 
homesite parcel boundaries, provided that in the land trust’s 
reasonable judgment, there was no material adverse effect on 
any of the conservation purposes, and the size of the 
homesite parcels could not be increased.



26

Recent IRS Amendment 
Clause Controversy
Key messages from the Land Trust Alliance regarding the amendment 
clauses in conservation easements: 

The Alliance has long held that amendment clauses in conservation 
easements serve to strengthen an easement and improve its 
enforceability.
In an abrupt and unannounced change, IRS officials recently began 
to argue in court that general amendment clauses to conservation 
easements could disqualify a donated easement from a tax 
deduction.
The Alliance strongly believes this novel IRS interpretation of a 
federal law enacted in 1980 is flawed. Furthermore, the Alliance will 
vigorously oppose IRS attempts to punish landowners simply for 
signing a conservation easement that includes an amendment 
clause.
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Recent IRS Amendment 
Clause Controversy

Rather than failing the requirement that an easement’s 
conservation purposes be “protected in perpetuity,” 
amendment clauses improve the chances that easements will 
be protected in the long term by allowing conservation 
organizations the ability to properly address unforeseen 
circumstances.
The IRS has previously and rightly recognized the validity of 
amendments that increase the protections for land under 
easement, add acreage to the easement or correct errors.
The Alliance continues to advise its members to retain 
amendment clauses in easements with an eye toward adding 
emphasis on the conservation purposes.
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Questions? 
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Private Inurement
Internal Revenue Code §501(c)(3)
Corporations . . . organized and operated 
and operated exclusively for . . . charitable . 
. . purposes . . . no part of the net earnings 
of which inures to the benefit of any private 
shareholder or individual . . .



Private benefit. The doctrine of private benefit 
generally prohibits a tax-exempt organization 
from using its assets to benefit any individual or 
entity impermissibly, not just an insider. 
Land trusts must consider the public benefit in 
all land and easement transactions, including 
amendments. Accordingly, the doctrine of 
private benefit is broader than (and subsumes) 
the private inurement prohibition. 

from Amending Conservation 
Easements, 2007
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However, unlike the absolute prohibition against 
private inurement, incidental private benefit is 
permissible. An incidental private benefit must be 
"incidental" to the public benefit in both a 
qualitative and quantitative sense: 

A qualitatively incidental private benefit occurs 
as a necessary concomitant of the activity that 
benefits the public at large; in other words, the 
benefit to the public cannot be achieved without 
necessarily benefiting private individuals.

from Amending Conservation 
Easements, 2007

31



A quantitatively incidental private benefit 
must be insubstantial when viewed in 
relation to the public benefit conferred by 
the activity. A charitable organization that 
violates the private benefit prohibition risks 
monetary penalties and, in egregious 
circumstances, loss of its tax-exempt 
status.

from Amending Conservation 
Easements, 2007
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Questions?



AMENDMENT PRINCIPLES, 
POLICIES, & PROCEDURES



AMENDMENT PRINCIPLES

• Clearly serve the public interest
• Consistent with land trust’s mission
• Not jeopardize land trust’s tax-exempt status
• Not result in private inurement or impermissible private benefit
• Be consistent with the purpose & intent of conservation easement
• Be consistent with intent of donor & funding sources
• Have a net beneficial or neutral effect on the conservation values protected 

by the conservation easement



ESSENTIAL ELEMENTS OF 
AN AMENDMENT POLICY

• Organizational philosophy on amendments
• Requirements all amendments must meet
• Under what circumstances will the organization consider an 

amendment?
• Procedures, including staff discretion limits and Board approvals
• Additional considerations



Rusk Ranch, Custer County

PROCEDURES 
What to do when an amendment request comes in?

• Information Gathering
• Evaluation
• Formulate a Plan

• Amendment Terms & 
Structure

• Due Diligence
• Costs

• Follow up with the Landowner
• Internal & Funder approvals
• Draft the Amendment
• Complete Due Diligence
• Documentation



1. General Discussion
2. Consult Conservation Easement
3. Consult Legal Counsel
4. Site Visit

INFORMATION GATHERING



EVALUATION OF THE REQUEST
Is the request necessary? If so, does the request meet the following standards & what are the risks of 
completing this proposed amendment?
• Meets the organization’s mission & public purpose
• In accordance with applicable laws
• In accordance with the land trust’s amendment policy 

– Will not result in any impermissible private benefit or private inurement
– Will result in net beneficial or at least net neutral effect on conservation values
– Valid purpose for amending the easement

• Consistent with conservation purposes and intent
• Fulfill obligations to original Grantor & Funders
• Does not increase stewardship burden
• Internal consistency



FORMULATING A PLAN

• 9 times out of 10, the amendments that are proposed to CCALT don’t work as 
first proposed.
– What amendment terms will meet the standards imposed by the amendment 

principles and be in accordance with your amendment policy?
– Does the amendment present options to improve stewardship and 

administration of the easement?
• What due diligence will be necessary?
• What will the costs be to your organization be and who should cover them?



• Follow up with the landowner - Negotiations

• Internal approvals and funder approvals

• Draft the amendment

• Complete due diligence

• Documentation

FOLLOW UP & EXECUTION



Questions? 



Amending Conservation 
Easements

Case Study 
March 2, 2016



• In 2001, Landowners engaged in a 
bargain-sale of a conservation easement 
to Front Range Land Trust.

• The funding was provided by a Colorado 
state agency, the Natural Resource 
Conservation Service of the U.S. 
Department of Agriculture, and a private 
foundation. 

• The Landowner’s entire 500 acres along 
the Big Thompson River were included in 
the conservation easement. 

• The purposes of the easement was the 
protection of a relatively natural habitat 
and the preservation of scenic views from 
public roads.

• The easement prohibits any land division. 
• There was one existing non-severable 

building envelope that included a 
residence, barn, garage, well and septic 
system. The appraiser concluded that this 
retained building envelope was in one of 
the lower-value parts of the property, and 
that several other before-condition 
building sites given up in the easement 
would have been much more valuable. 

Before

Photos courtesy of Estes Valley Land Trust and show actual 
damage to conserved ground after the 2013 flood.



• The buildings were destroyed in 
the flood of September 2013.

• According to a soils engineering 
report, the building envelope is 
no longer a safe location for 
construction to replace the 
buildings, and it is likely that the 
County would not approve 
building permits for replacement 
buildings in the prior building 
envelope.

After



Before After



Scenario 1
The Landowner has approached the land trust with a request to build 
replacement buildings in a different location on the property, in an area that, 
when the easement was conveyed, had higher homesite values compared 
with the location of the retained building envelope. Given the flood damage 
to the property, the impact on the conservation values is unclear. The new 
building envelope would be more visible to the public traveling along the 
highway.



Poll

Photo: Justin Haug



Scenario 2 
Landowner conveyed the property to a non-profit educational organization. 
New owner wants to build an environmental education facility in a location 
outside the original building envelope. It believes its use of the property will 
satisfy conservation purposes not contemplated in original easement, 
including the preservation of land areas for outdoor recreation by, and the 
education of, the general public.



Poll

Photo: Jerry Jost



Questions? 

American Chestnut Land Trust



And the Winner Is. . .
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Express Learning Kits

• How to Ask for Major Gifts: Maximizing Your 
Fundraising Team’s Impact

• Power Up Financial Oversight 
• Emergency Succession Planning

www.lta.org/expresskits
53
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www.lta.org/census
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Upcoming Webinars
• Managing Violations, March 16
• Stewardship Technology Update, March 30
• Thorny Acquisition Issues, March 31
• Successful Grantwriting, April 13
• Direct Mail Done Right, April 20
• Working with Local Media, May 4
• Conserving Land with Conservation Buyers, May 11
• Fundraising Databases, May 25
• Successful Endowment Management, June 6

www.lta.org/webinars 55

http://www.lta.org/webinars


Please take five minutes to complete the learner evaluation. 
You can help us make our webinars a successful learning 
tool. 56


	Amendment Essentials
	Slide Number 2
	Action Planning
	Instructors
	AMENDMENT ESSENTIALS
	Slide Number 6
	Slide Number 7
	Slide Number 8
	Slide Number 9
	Slide Number 10
	Slide Number 11
	Slide Number 12
	Slide Number 13
	Slide Number 14
	Slide Number 15
	Slide Number 16
	Slide Number 17
	Amendment Principles
	Legal Principles
	Treasury Regulation �§1.170A-14(g)(6)
	State Law
	UCEA
	Case Law
	Case Law
	Case Law
	Recent IRS Amendment Clause Controversy
	Recent IRS Amendment Clause Controversy
	Questions? 
	Private Inurement
	Slide Number 30
	Slide Number 31
	Slide Number 32
	Questions?
	Slide Number 34
	AMENDMENT PRINCIPLES���
	Slide Number 36
	Slide Number 37
	Slide Number 38
	EVALUATION OF THE REQUEST
	FORMULATING A PLAN
	FOLLOW UP & EXECUTION
	Questions? 
	Amending Conservation Easements
	Slide Number 44
	Slide Number 45
	Slide Number 46
	Slide Number 47
	Slide Number 48
	Slide Number 49
	Slide Number 50
	Slide Number 51
	And the Winner Is. . .
	Express Learning Kits
	Slide Number 54
	Upcoming Webinars
	Slide Number 56

