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This paper addresses recent developments in aviation and space law for
the period October 1, 2013, through September 30, 2014. Although not
an exhaustive survey, the authors have sought to include cases that illus-
trate some of the more significant trends of interest to practitioners in
this area.

i. jurisdictional matters

A. Walden v. Fiore

In Walden v. Fiore, the Supreme Court reversed the Ninth Circuit’s hold-
ing that a federal agent who had questioned travelers and conducted a
search of their luggage at the airport in Atlanta purposefully availed him-
self of the jurisdiction of the travelers’ home state, Nevada.1 Fiore and
Gipson, two professional gamblers, were returning to Las Vegas from
Puerto Rico.2 Their return trip began in San Juan and included a connect-
ing flight departing from Atlanta.3 A Transportation Security Administra-
tion (TSA) screening in San Juan revealed that they were carrying about
$97,000 in cash.4 After Drug Enforcement Agency (DEA) officials in San
Juan questioned them about their residency and the purpose and destina-
tion of the funds, they were permitted to travel to Atlanta.5 In Atlanta,
DEA agents questioned them again, and they presented documents show-
ing where they had been as well as how much money they had won at each
casino they had visited.6 Despite this, the DEA brought in a drug dog,
whose “reaction sufficiently signaled contraband to indicate that their
money was involved in drug transactions.”7 The DEA seized the funds,
telling Fiore and Gipson that they would be returned once they produced
additional documentation.8 The funds were returned, but not until several

1. 134 S. Ct. 1115, 1118 (2014).
2. Fiore v. Walden, 657 F.3d 838, 842 (9th Cir. 2011), withdrawn and superseded on denial of

reh’g en banc, 688 F.3d 558 (9th Cir. 2012), rev’d, 134 S. Ct. 1115 (U.S. 2014).
3. Id.
4. Id. at 842–43.
5. Id. at 843.
6. Id.
7. Id.
8. Id.
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months later.9 During that time, the agents submitted a probable cause
affidavit to the U.S. Attorney’s office in Georgia,10 which concluded
that the affidavit “omitted information,” the affidavit was “misleading,”
and there had been no probable cause for seizure of the funds.11

The travelers filed suit against the DEA agents in the District of
Nevada alleging that the agents “had violated their Fourth Amendment
rights.”12 Agent Walden moved to dismiss for lack of personal jurisdiction
and improper venue.13 The district court dismissed, concluding that
Agent Walden’s actions were aimed at Georgia rather than Nevada and,
therefore, that the court did not have personal jurisdiction over him.14

On appeal, the Ninth Circuit disagreed, concluding that the federal
court in Nevada had jurisdiction over Agent Walden because he had
acted intentionally, subjecting himself to the jurisdiction of the Nevada
court.15

The Supreme Court reversed, holding that the Ninth Circuit incorrectly
focused on the defendant’s contact with the plaintiffs instead of the
forum.16 The Court reasoned that the “ ‘minimum contacts’ analysis
looks to the defendant’s contacts with the forum State itself, not the defen-
dant’s contacts with persons who reside there.”17 Thus, “the plaintiff can-
not be the only link between the defendant and the forum. Rather, it is the
defendant’s conduct that must form the necessary connection with the
forum State that is the basis for its jurisdiction over him.”18 Here, the de-
fendant “never traveled to, conducted activities within, contacted anyone
in, or sent anything or anyone to Nevada.”19 Therefore, this defendant’s
actions did not sufficiently connect him with the forum state.20

B. Martinez v. Aero Caribbean

In Martinez v. Aero Caribbean, an airplane crashed in Cuba and everyone
on board was killed.21 Heirs of one of the passengers sued the owners (the
Cuban defendants) and the manufacturer of the plane, Avions de Trans-
port Régional (ATR), for wrongful death and negligence.22 Before the

9. Id. at 844.
10. Id.
11. Id. at 844–45.
12. Id.
13. Id. at 845.
14. Id.
15. Id. at 857, 860.
16. Walden v. Fiore, 134 S. Ct. 1115, 1122–25 (2014).
17. Id. at 1122.
18. Id.
19. Id. at 1124.
20. Id.
21. 577 F. App’x 682 (9th Cir. 2014).
22. Id.
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Cuban defendants were properly served, ATR moved to dismiss.23 The
Northern District of California granted the motion to dismiss and entered
a judgment with respect to ATR, but not with respect to the unserved
Cuban defendants.24 The plaintiffs appealed.25 “Therefore, at the time
plaintiffs filed their notice of appeal with [the Ninth Circuit], their claims
against the Cuban defendants remained pending before the district
court.”26 The Ninth Circuit looked to 28 U.S.C. § 1291, under which fed-
eral appellate courts have jurisdiction only over “appeals from ‘final judg-
ment[s] that dispose[] of all claims with respect to all parties.’ ”27 The
court noted that there is an exception to this rule and a federal appellate
court does have jurisdiction where “an action is dismissed as to all of the
defendants who have been served and only unserved defendants remain.”28

The Ninth Circuit qualified this exception, however, noting it does not
apply “where no final judgment is entered and it is clear from the course
of proceedings that further adjudication is contemplated.”29 Here, the
trial court’s docket indicated that the plaintiffs were continuing their suit
against the Cuban defendants.30 Therefore, in this case, the Ninth Circuit
determined that the exception did not apply, judgment was not final, and it
did not have jurisdiction.31 The Ninth Circuit ordered a limited remand to
determine whether the district court intended to certify the judgment
against ATR under Federal Rule of Civil Procedure 54(b).32

ii. preemption

A. Airline Deregulation Act

1. Northwest, Inc. v. Ginsberg

In Northwest, Inc. v. Ginsberg,33 the Supreme Court broadly applied the
preemption provision of the Airline Deregulation Act (ADA), which pre-
empts state laws “related to a price, route or service of an air carrier.”34 In
Ginsberg, a customer whose membership in Northwest Airlines’ frequent
flyer program was revoked brought a class action suit to recover for

23. Id.
24. Id.
25. Id.
26. Id. at 683.
27. Id. (quoting Dream Games of Ariz., Inc. v. PC Onsite, 561 F.3d 983, 987 (9th Cir.

2009)).
28. Id. (quoting Patchick v. Kensington Publ’g Corp., 743 F.2d 675 (9th Cir. 1984)).
29. Id. (quoting Disabled Rights Action Comm. v. Las Vegas Events, Inc., 375 F.3d 861,

872 (9th Cir. 2004)).
30. Id.
31. Id. at 683–84.
32. Id. at 684.
33. 134 S. Ct. 1422 (2014).
34. 49 U.S.C. § 41713 (2012).
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common law breach of contract, breach of the implied covenant of good
faith and fair dealing, negligent misrepresentation, and intentional mis-
representation.35 The customer flew extensively on the airline and
achieved “platinum elite” status.36 Northwest revoked his status after he
contacted the airline over twenty-four times with complaints about travel
problems and “continually asked for compensation over and above [the
airline’s] guidelines.”37 The district court dismissed the breach-of-
contract claim for failure to state a claim under Federal Rule of Civil Pro-
cedure 12(b)(6) and held that the other claims were preempted by the
ADA.38 The Ninth Circuit reversed, holding that (1) the ADA did not ex-
pressly preempt common law breach of contract claims under the implied
covenant of good faith and fair dealing, and (2) this claim was not suffi-
ciently related to prices and services to be preempted.39

The Supreme Court reversed the Ninth Circuit, holding that (1) the
ADA preemption provision applies not only to state laws but also to com-
mon law rules;40 and (2) the common law breach-of-contract claim was
sufficiently related to rates, routes, or services to be preempted by the
ADA.41 The Court examined whether the claims “related to” prices,
routes, or services. “A claim satisfies this requirement if it has ‘a connec-
tion with, or reference to, airline’ prices, routes, or services . . . and the
claim at issue here clearly has such a connection.”42 The Court reasoned
that the frequent flyer “program is connected to the airline’s ‘rates’ be-
cause the program awards mileage credits that can be redeemed for tickets
and upgrades” that can impact the amount that a customer pays.43 The
program was also connected to “services” because higher levels of access
and service were available through the program.44

2. Brown v. United Airlines, Inc.

In Brown v. United Airlines, Inc., the plaintiffs brought two class actions
against U.S. Airways and United Airlines on behalf of skycaps asserting
unjust enrichment, tortious interference, and other state law claims.45

Specifically, the skycaps alleged that they were losing tips as a result of
the airlines’ imposition of fees for curbside service.46 The trial court

35. Ginsberg, 134 S. Ct. at 1427.
36. Id. at 1426.
37. Id. at 1427.
38. Id.
39. Ginsberg v. Northwest, Inc., 695 F.3d 873, 881–82 (9th Cir. 2012).
40. Ginsberg, 134 S. Ct. at 1429–30.
41. Id. at 1430–31.
42. Id. at 1430 (quoting Morales v. Trans World Airlines, Inc., 504 U.S. 374, 384 (1992)).
43. Id. at 1431.
44. Id.
45. 720 F.3d 60, 62 (1st Cir. 2013), cert. denied, 134 S. Ct. 1787 (2014).
46. Id.
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dismissed the claims as preempted by the ADA.47 In dismissing the
claims, the trial court rejected the plaintiffs’ argument “that the ADA
does not preempt common law claims, regardless of the relationship be-
tween those claims and an air carrier’s prices, routes, or services.”48

The First Circuit affirmed, holding that these tortious interference and
unjust enrichment claims were preempted by the ADA.49 To come to this
conclusion, the court considered two questions: (1) “whether the arguably
preempted claim is based on a state ‘law, regulation, or other provision
having the force and effect of law’ ” and (2) “whether the claim is suffi-
ciently ‘related to a price, route, or service of an air carrier.’ ”50 The
court saw the second question as “an open-and-shut matter,” so it focused
its analysis on the first question.51 In response to the first question, the
court concluded that even though the plaintiffs’ claims were not based
on a statute, the common law has the force and effect of law just as
statutory law does.52

In coming to this conclusion, the court relied on the Supreme Court’s
opinion in American Airlines, Inc. v. Wolens.53 “There, the Supreme Court
stated, albeit in dictum, that the words ‘having the force and effect of law’
are ‘most naturally read to refer to binding standards of conduct that op-
erate irrespective of any private agreement.’ ”54 Based on this, the court
reasoned that common law suits are “backed by the weight of the state ju-
diciary enforcing state law.”55 Therefore, both common law and statutory
law equally possess “the force and effect of law.”56 Acknowledging that
“[b]oth the Supreme Court and this court have consistently given a
wide interpretive sweep to ADA preemption,” the court rejected the
plaintiffs’ specific arguments against applying a broad preemptive stroke
in this case as “pockets of turbulence . . . mostly hot air, and none of it
disrupts our flight path.”57 The court held that “the district court appro-
priately prescribed” what the court called the “strong medicine” of pre-
emption, in keeping with its and the Supreme Court’s previous
decisions.58

47. Id.
48. Id. at 62–63.
49. Id. at 71.
50. Id. at 63 (quoting 49 U.S.C. § 41713 (2012)).
51. Id. at 64.
52. Id. at 65.
53. Id. (citing Am. Airlines v. Wolens, 513 U.S. 219 (1995)).
54. Wolens, 513 U.S. 229 n.5.
55. Brown, 720 F.3d at 65.
56. Id.
57. Id. at 65, 67.
58. Id. at 71.
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3. Bower v. EgyptAir Airlines Co.

In Bower v. EgyptAir Airlines Co., the First Circuit broadly applied the ADA
preemption provision as it did in Brown.59 In this case, the plaintiff ’s ex-wife
took the plaintiff’s and her two children and boarded a flight to Egypt, her
country of origin.60 The defendant airline failed to “recognize that the chil-
dren’s passports had no entry visas reflecting the children’s arrival in the
United States[,] . . . comment on the fact that [the ex-wife] and her children
had different last names[,] . . . [and] check for their I-94 forms.”61 The
plaintiff sued both his ex-wife and the airline based on intentional interfer-
ence with custodial relations and negligence.62 The airline argued that the
plaintiff ’s claims were preempted by the ADA.63 The trial court disagreed
but granted summary judgment to the airline on other grounds.64

On appeal, the First Circuit affirmed but concluded that the common
law tort claims were preempted by the ADA.65 Citing the Brown decision,
the court applied the same analysis but focused more on the second ques-
tion, “the linkage question”66 or “whether the claim is sufficiently ‘related
to a price, route, or service of an air carrier.’ ”67 The First Circuit contin-
ued to follow its broad definition of “services” rather than adopt the nar-
rower one employed by the Ninth Circuit: “The broader view of ‘service,’
which pre-dates Rowe in our sister circuits, includes items such as the han-
dling of luggage, in-flight food and beverage provisions, ticketing, and
boarding procedures.”68 Thus, because the “plaintiff ’s complaint [was] es-
sentially that EgyptAir allowed [the plaintiff ’s ex-wife] to board the aircraft
without adequately investigating her pre-flight documentation and status,”
it was akin to a claim involving denied boarding, and the ADA preempted
his claims.69

B. Federal Aviation Act

1. Ventress v. Japan Airlines

In contrast to the ADA, the Federal Aviation Act (FAA) “does not ex-
pressly preempt state regulation of air safety or prohibit states from im-
posing tort liability for unlawful retaliation or constructive termination,”

59. 731 F.3d 85 (1st Cir. 2013), cert. denied, 134 S. Ct. 1788 (2014).
60. Id. at 88.
61. Id.
62. Id. at 89.
63. Id.
64. Id.
65. Id. at 92.
66. Id. at 93.
67. Id. (quoting Brown v. United Airlines, Inc., 720 F.3d 60, 62 (1st Cir. 2013) (quoting

49 U.S.C. § 41713 (2012)), cert. denied, 134 S. Ct. 1787 (2014)).
68. Id. at 94; see Rowe v. N.H. Motor Transp. Ass’n, 552 U.S. 364 (2008).
69. Bower, 731 F.3d at 95.
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and, therefore, “FAA ‘preemption, if any, must be implied.’ ”70 In Ventress,
a flight engineer employed by a company that supplied flight crews to
Japan Airlines sued the airline and his employer for statutory and com-
mon law retaliation and constructive termination.71 The flight engineer
had been medically disqualified from flying by the defendants, which he
alleged was retaliation for raising safety concerns about a fellow pilot.72

The trial court granted judgment on the pleadings to the defendants be-
cause the plaintiff ’s claims were preempted by the FAA.73 The Ninth Cir-
cuit affirmed, holding that the claims were “preempted because they
would require the fact finder to intrude upon the federally occupied
field of aviation safety.”74 The court began by noting that “pilot qualifi-
cations and medical standards for airmen . . . are pervasively regulated.”75

Because the claims asserted here would require “the finder of fact to de-
termine whether [the airline] had a legitimate, nonretaliatory explanation
for its acts or its explanation is merely a pretext for retaliation,” this would
essentially be an “inquiry into the medical fitness of ” two pilots.76 As
such, the case “intrudes upon the federally occupied field of pilot safety
and qualifications that Congress has reserved for the agency and imper-
missibly subjects federal law to supplementation by, [and] variation
among, state laws,” and therefore the plaintiff ’s claims were preempted.77

2. Lewis v. Lycoming

Unlike in Ventress, the court in Lewis v. Lycoming refused to apply FAA pre-
emption based on intrusion into the field of aviation safety.78 In Lewis, a
British flight instructor and his student died in a helicopter crash.79 Repre-
sentatives of their estates brought several state products liability claims
against the companies that designed, manufactured, assembled, and sold
the helicopter and its component parts.80 The defendants argued that
the claims were preempted by the FAA.81 Specifically, they argued field
preemption because Congress intended to preempt the entire aviation
field.82 The court disagreed, holding that, despite the “expansive language”

70. Ventress v. Japan Airlines, 747 F.3d 716, 720 (9th Cir. 2014) (quoting Montalvo v.
Spirit Airlines, 508 F.3d 464, 470 (9th Cir. 2007)).
71. Id. at 719.
72. Id. at 719–20.
73. Id. at 720.
74. Id. at 719.
75. Id. at 721.
76. Id. at 722 (citation omitted) (internal quotation marks omitted).
77. Id.
78. 957 F. Supp. 2d 552 (E.D. Pa. 2013); see Ventress, 747 F.3d at 720.
79. Lewis, 957 F. Supp. 2d at 553–54.
80. Id.
81. Id. at 554.
82. Id.

250 Tort Trial & Insurance Practices Law Journal, Winter 2015 (50:2)



in the Third Circuit’s opinion in Abdullah v. American Airlines, that case
“applies only to ‘careless or reckless operation of an aircraft.’ ”83 The
court reasoned that state products liability law is not an obstacle to congres-
sional goals of safety in air transportation and commerce such that the en-
tire field is subject to preemption.84 Further, state products liability claims
are not subject to field preemption by the FAA as “state products liability
law is not inconsistent with the scheme of aviation regulation under the cir-
cumstances posited here.”85 Instead, “[s]tate products liability, negligence
and breach-of-warranty claims for aircraft design or manufacture will
only help, not harm, Congress in obtaining its goal of maximum safety.”86

iii. montreal convention

The Montreal Convention, or the Convention for the Unification of Cer-
tain Rules of International Carriage by Air, is a multilateral treaty that was
adopted in 1999 by members of the International Civil Aviation Organi-
zation and intended to supplant some of the more antiquated provisions
of the Warsaw Convention, which previously governed airline liability
to passengers and shippers on international flights.87 Although the Mon-
treal Convention was intended to unify and replace the system of liability
created under its predecessor’s framework, the Convention still retains a
great many of its original provisions and terms.88 As a result, courts con-
tinue to rely on precedent analyzing the Warsaw Convention when decid-
ing cases arising under or implicating the Montreal Convention.89

A. Jurisdictional Preemption

1. DeJoseph v. Continental Airlines, Inc.

Michael DeJoseph brought a negligence claim for injuries suffered while on
a flight operated by Continental Airlines during which a hot liquid being
served by a flight attendant was spilled in his lap.90 DeJoseph originally
brought suit in New Jersey state court, but Continental removed the case
on federal question jurisdiction grounds pursuant to 28 U.S.C. § 1331.91

Continental argued that, because DeJoseph’s claims arose during “the

83. Id. at 557–58; see also Abdullah v. Am. Airlines, 181 F.3d 363 (3d Cir. 1999).
84. Lewis, 957 F. Supp. 2d at 558.
85. Id. at 559.
86. Id.
87. DeJoseph v. Cont’l Airlines, Inc., 18 F. Supp. 3d 595, 600 (D.N.J. 2014).
88. Dogbe v. Delta Air Lines, Inc., 969 F. Supp. 2d 261, 269 (E.D.N.Y. 2013).
89. Id.
90. DeJoseph, 18 F. Supp. 3d at 596.
91. Id. at 597. Continental also claimed original jurisdiction based on diversity of the par-

ties until DeJoseph stipulated that he was not seeking an amount in controversy exceeding
$75,000. Id.
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course of an international flight,” they were subject to the Montreal Con-
vention, which provided the exclusive cause of action and remedy for his
claims.92 DeJoseph’s lawsuit, therefore, arose under the “Constitution,
laws, or treaties of the United States,” making the exercise of federal juris-
diction over the case proper under the complete preemption doctrine.93

The complete preemption doctrine is deemed to apply when the pre-
emptive force of a federal statutory provision is so powerful that it entirely
displaces any state cause of action and the claims that would otherwise be
authorized by state law become exclusively federal in nature.94 In address-
ing the question of whether jurisdiction of the case under the complete
preemption doctrine existed, the trial court observed that neither the Su-
preme Court nor the Third Circuit had addressed whether the Montreal
Convention completely preempted state law.95 The court also noted that
there appeared to be a split among federal courts as to the preemptive
reach of the Montreal Convention and traced that split to divergent inter-
pretations of the Supreme Court’s holding in El Al Israel Airlines, Ltd. v.
Tsui Yuan Tseng, in which the Court held that a plaintiff could not recover
under local law “when her claim does not satisfy the conditions for liabil-
ity under the [Warsaw] Convention.”96

Some courts, the DeJoseph court noted, had interpreted this holding to
announce a rule of complete preemption such that all state law claims
within the scope of a claim falling under the aegis of the Convention
were completely preempted, while others had read Tseng more narrowly
to find conflict preemption as opposed to complete preemption.97 Conflict
preemption, the court pointed out, recognizes the survival of state law
claims, although such claims will continue to be subject to the limitations
imposed by the terms of the federal treaty or law concerned.98 When con-
flict preemption is implicated, the defendant is required to identify a spe-
cific conflict between a treaty provision and the state law cause of action
pursued and assert preemption as a defense—not a complete displacement
of state law in its entirety.99 The court further noted that the Supreme
Court had not expressly found complete preemption in the Tseng case
and that, historically, when the Court intended complete preemption, it
did so in clear, unequivocal terms absent in the Tseng opinion.100

92. Id. at 599.
93. Id. at 600.
94. Id. at 599 (citing Dukes v. U.S. Healthcare, 57 F.3d 350, 353 (3d Cir. 1995)).
95. Id. at 600.
96. Id. at 602 (quoting El Al Israel Airlines, Ltd. v. Tsui Yuan Tseng, 525 U.S. 155, 176

(1999)).
97. Id.
98. Id.
99. Id.
100. Id. at 603.

252 Tort Trial & Insurance Practices Law Journal, Winter 2015 (50:2)



In addition, the DeJoseph court examined the language of Article 29 of
the Montreal Convention, which sets forth the conditions and limits of
liability under which a claim falling within the Convention may be
brought, observing that Article 29 appeared to expressly contemplate
claims, subject to the limits and conditions stated therein, being brought
“under this Convention or in contract or in tort or otherwise.”101

Persuaded by the language of the Convention itself, the more precise
interpretation of the Supreme Court’s opinion in Tseng, and the Third
Circuit’s admonition to narrowly construe the removal statute against re-
moval, the court declined to exercise federal question jurisdiction over the
DeJoseph suit and remanded the case to state court.102

2. Fadhliah v. Air France

Three members of the Fadhliah family, Saudi Arabian citizens, were trav-
eling from Los Angeles to Paris and were attempting to take their as-
signed seats on Air France Flight 73 when they were told that their
seats had been changed to accommodate a French family.103 An alterca-
tion allegedly ensued, whereupon security personnel boarded the aircraft
and escorted the Fadhliah family back to the terminal.104 The Fadhliahs
subsequently sued Air France in California state court, alleging state com-
mon law claims for assault, battery, negligent hiring and supervision, and
intentional infliction of emotional distress.105 Air France removed the
case to federal court on the grounds that the Montreal Convention
completely preempted all state law claims.106

In determining the propriety of exercising federal jurisdiction based on
complete preemption, the Fadhliah court, like the DeJoseph court, ob-
served the “striking divide among federal courts over the Montreal Con-
vention’s preemptive effect.”107 Unlike the DeJoseph court, however, the
Fadhliah court concluded that “the preemptive force of the Montreal
Convention is so strong that it transmutes Plaintiffs’ facially state law
claims into federal ones under the complete preemption doctrine.”108

In reaching its conclusion, the Fadhliah court clarified that it was not
writing on a blank slate.109 The Supreme Court had “previously consid-
ered the preemptive effect of the Warsaw Convention’s exclusivity

101. Id.
102. Id. at 604.
103. Fadhliah v. Air France, 987 F. Supp. 2d 1057 (C.D. Cal. 2013).
104. Id. at 1059.
105. Id. at 1060.
106. Id.
107. Id. at 1062.
108. Id.
109. Id.
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provision” in El Al Israel Airlines, Ltd. v. Tsui Yuan Tseng,110 “albeit not in
the context of the jurisdictional doctrine of complete preemption.”111 In
Tseng, the Fadhliah court noted that the Supreme Court had concluded
that Article 24 precluded all other bases for liability other than those es-
tablished in the Convention’s personal injury provisions as consistent with
the Convention’s “comprehensive scheme of liability rules and textual
emphasis on uniformity.”112

The court then quickly dismissed the significance of the revised lan-
guage in Article 29 of the Montreal Convention referencing all claims
“whether under this Convention or in contract or in tort or otherwise”
as merely clarifying—not altering—the Convention’s rule on exclusiv-
ity.113 The court went on to announce, without explanation, that “the ad-
ditional ‘in contract or in tort or otherwise’ language simply bolsters—not
dilutes—the Convention’s preemptive effect once one establishes that an
agreement relates to ‘international carriage’ under Article 1.”114

Finally, the Fadhliah court referred to a statement by the then Deputy
Secretary of State for Transportation Affairs, discussing the Convention’s
“exclusivity in the area of claims for damages arising in the international
transportation of passengers, baggage and cargo” and several opinions
from British courts stating that “there are no exceptions to the exclusivity
of the Convention” as further historical evidence confirming its conclu-
sion that the Montreal Convention so completely preempted state law
claims as to render such claims exclusively within the jurisdiction of the
federal courts.115 Unlike the DeJoseph court, however, the Fadhliah
court did not address the principle of conflict preemption as a means of
conceptually retaining the exclusivity of the limits on liability imposed
by the Convention without resort to the jurisdictional doctrine of com-
plete preemption.

B. Applicability

1. Kruger v. Virgin Atlantic Airways, Ltd.

The Kruger family bought four round trip tickets on Virgin Atlantic Air-
ways, Ltd. (VAA) from Newark to Delhi. On their return trip, due to de-
lays in Delhi, the flight back to London was running late.116 Concerned
about making the connecting flight, the Krugers, who were flying econ-
omy class, asked if they could deplane with first class passengers, who

110. 525 U.S. 155 (1999).
111. Fadhliah, 987 F. Supp. 2d at 1062.
112. Id.
113. Id. at 1062–63.
114. Id. at 1063.
115. Id. at 1064–65
116. Kruger v. Virgin Atl. Airways, Ltd., 976 F. Supp. 2d 290, 294 (E.D.N.Y. 2013).

254 Tort Trial & Insurance Practices Law Journal, Winter 2015 (50:2)



had priority in leaving the aircraft.117 The flight attendant charged with
ensuring the deplaning of passengers refused.118 The Krugers continued
to urge the flight attendant to allow them to deplane, but their requests
were refused.119 Finally, when permitted to deplane, Mrs. Kruger’s shoul-
der purportedly came into contact with the flight attendant’s chest. Kru-
ger maintained that she tripped.120

Upon disembarking, the Krugers made their way toward their connect-
ing flight.121 In the meantime, the flight attendant asked the aircraft’s cap-
tain to call the police.122 When the Krugers arrived at the gate leading to
their connecting flight, the flight attendant and the police were there to
meet them.123 After questioning Mrs. Kruger and the flight attendant,
the police arrested Mrs. Kruger and transported her in a police van to
the police station.124 While Mr. Kruger waited at a nearby hotel, Mrs.
Kruger was questioned by the police and released five hours later.125

No charges were brought against her.126

The Krugers subsequently filed a lawsuit against VAA, alleging breach
of contract, negligence, loss of consortium, intentional infliction of emo-
tional distress, false arrest, and false imprisonment.127 VAA filed a motion
for summary judgment on the grounds that the Krugers’ state law claims
were preempted by the Montreal Convention.128 Courts have held that a
claimant must have sustained death or bodily injury to recover under the
Montreal Convention.129 The Convention has been interpreted as pre-
cluding recovery for purely psychic injuries.130 It is possible to recover
for mental injuries, but only in those circumstances in which the mental
injuries resulted from an actual physical injury to the claimant.131 None
of the Krugers’ claims of emotional distress resulted from an actual phys-
ical injury and, thus, would not be recoverable under the Convention,
according to VAA.132
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The determination of whether the Convention applied to the Krugers’
claims turned on the court’s interpretation of the meaning of “accident”
and “embarking” under Article 17 of the Convention.133 In order for
the Convention to apply, an accident must take place on an aircraft in-
volved in international carriage or in the course of a passenger’s embark-
ing or disembarking.134

First, the court analyzed whether the incident involving the Krugers
qualified as an “accident” for purposes of the Convention.135 Noting
that the Supreme Court had previously defined “accident” as “an unex-
pected or unusual event or happening that is external to the passenger,”136

the Kruger court observed that the incident leading to Mrs. Kruger’s ar-
rest at the gate to her connecting flight would certainly constitute an “un-
expected and unusual event” sufficient to qualify it as an “accident” falling
within the aegis of the Convention.137

Next, the court had to determine whether the “accident” occurred
while Mrs. Kruger was “embarking” on an international flight.138 Relying
upon the Second Circuit’s “four-prong test to determine whether a pas-
senger is embarking on an aircraft within the meaning of the Montreal
Convention,” the Kruger court examined: (1) the activity of the passenger,
(2) restrictions on the passenger’s movement, (3) the imminence of actual
boarding, and (4) the proximity of the passenger to the gate.139 Here, too,
the court found that Mrs. Kruger was sufficiently engaged in embarking
on her connecting flight to satisfy this condition of Article 17.140

Having determined that the Montreal Convention applied to the Kru-
gers’ claims, the court found that their state law claims were not compen-
sable under the Convention and granted VAA’s motion for summary
judgment in its entirety.141

2. Dogbe v. Delta Air Lines, Inc.

On January 2, 2011, seventy-one year old Samuel Dogbe was scheduled to
travel from Norfolk, Virginia, to Accra, Ghana.142 Dogbe had requested
wheelchair assistance for boarding the flight as he was experiencing leg
pain.143 After boarding, Dogbe continued to experience discomfort and
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143. Id.

256 Tort Trial & Insurance Practices Law Journal, Winter 2015 (50:2)



asked a member of the Delta flight crew if seating with more leg room was
available.144 Dogbe was told that no such seating was available. When
Dogbe noticed empty seats that appeared to have more leg room, he
asked the crewmember if those seats were available and was advised
that the seats were “only for the flight crew.”145 Dogbe then asked if he
could “share” the seats with the flight crew but his inquiry was ignored.146

Shortly after that, another crewmember approached Dogbe and advised
him that, if he could not remain in his assigned seat, he might need to dis-
embark from the aircraft.147 A few minutes after that, yet another crew-
member demanded that Dogbe follow him to the front of the aircraft
where he was asked to disembark from the aircraft because of his
“attitude.”148

At this point, the Delta crewmember summoned the Port Authority
Police to escort Dogbe off the aircraft.149 In the meantime, Dogbe
claimed that one of Delta’s ground crew employees came on board to
physically escort him from the aircraft.150 When the police arrived,
Dogbe claimed they treated him with hostility and tackled him to the
ground, causing a fractured rib and a neck injury.151 The police then
handcuffed and interrogated Dogbe for a “significant” period of time
after which he was released.152 Dogbe was then taken by ambulance to
an emergency room in Queens where he was treated for his injuries.153

When Dogbe again tried to book a flight to Accra through Royal
Dutch Airlines (KLM), he was advised that KLM would not sell him a
ticket because of a presumably negative entry by Delta, which was part-
nered at the time with KLM in an alliance known as “SkyTeam.”154

Dogbe subsequently brought, among other claims, causes of action
against Delta for battery, assault, false imprisonment, intentional inflic-
tion of emotional distress, negligent infliction of emotional distress, neg-
ligence, and breach of contract.155 Delta filed a motion to dismiss on the
grounds that the Montreal Convention both applied to and served to bar
Dogbe’s claims.156

144. Id.
145. Id.
146. Id.
147. Id. at 264–65.
148. Id. at 265.
149. Id.
150. Id.
151. Id.
152. Id. at 266.
153. Id.
154. Id.
155. Id. at 266–67.
156. Id. at 268–69.

Aviation and Space Law 257



In determining the applicability of the Warsaw and Montreal Conven-
tions, the court concluded that either or both applied to Dogbe’s claims
because Dogbe had himself asserted claims against Delta pursuant to Ar-
ticle 17 of the Warsaw Convention and because any purported questions
of fact as to whether Dogbe’s travel constituted “ticketed international
travel” subject to the Warsaw and/or Montreal Conventions could have
been proven or contravened by Dogbe himself.157

The court then went on to analyze whether Dogbe’s claims were, in
fact, compensable under the Montreal Convention and determined that
they were not.158 The court’s conclusion hinged on whether the injuries
Dogbe complained of were caused by an “accident” within the meaning of
the Convention.159 Article 17 of the Montreal Convention provides that a
carrier is only liable for damages arising out of the death or bodily injury
of a passenger when the accident that caused the death or injury took
place on board the aircraft or in the course of the passenger’s embarking
or disembarking from the aircraft.160

Citing to the Supreme Court’s definition of “accident” in Air France v.
Saks,161 the Dogbe court noted that an “accident” for purposes of the Con-
vention occurs “only if a passenger’s injury is caused by an unexpected or
unusual event or happening that is external to the passenger.”162 The
court further noted that the Supreme Court only required that the passen-
ger “be able to prove that some link in the chain [of causes] was an un-
usual or unexpected event external to the passenger.”163

Dogbe identified three separate “accidents” that constituted links in
the chain that led to his injuries: (1) Delta’s refusal to accommodate his
medical condition and disability; (2) the provision by Delta of false infor-
mation to the Port Authority Police, thereby causing them to arrest him;
and (3) the use of excessive force by the Port Authority Police.164

The court addressed and rejected each link in Dogbe’s causal chain.165

First, the court pointed out that Dogbe had failed to allege a disability in
his pleadings for which an accommodation by Delta would have even
been necessary.166 Second, the court noted that Dogbe had failed to spe-
cifically allege what false statement was given by Delta to the Port Au-
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thority Police and that his complaint lacked any plausible factual allega-
tion that Delta reported false information about him.167 Third and finally,
the court observed that Dogbe had failed to allege facts establishing
Delta’s control over the Port Authority Police and, therefore, the actions
of the police did not fall within the definition of “accident” for purposes
of a claim against Delta.168

C. Statute of Limitations

1. Narayanan v. British Airways

Panpansam Narayanan, who suffered from advanced stage lung disease,
was traveling aboard a British Airways international flight when he was
purportedly denied supplemental oxygen by the flight attendants.169 Six
months later, he died.170 His heirs and estate filed a lawsuit against British
Airways under the Montreal Convention, contending that the wrongful
denial of oxygen hastened his death.171 While brought within two years
of Narayanan’s death, the lawsuit was filed more than two years from
the date of the flight’s arrival.172 British Airways filed a motion to dismiss
on the grounds that the complaint was untimely under Article 35(1) of the
Convention.173

Article 35(1) of the Montreal Convention states that a claim for dam-
ages under the Convention must be filed within two years of the date on
which the aircraft arrived—or should have arrived—at its destination.174

Narayanan’s international flight should have arrived on December 26,
2008.175 According to Article 35(1), any lawsuit complaining about an in-
jury sustained while embarking, disembarking, or traveling aboard the air-
craft would necessarily have to have been brought by December 26,
2010.176 Narayanan’s lawsuit was not filed until March 7, 2011.177

Although the Ninth Circuit considered the analysis to be fairly
straightforward and militated toward affirming the lower court’s dismissal
of Narayanan’s claims, it felt compelled to address a nagging “factual
wrinkle” that it believed had yet to be addressed by the courts: Does Ar-
ticle 35(1) apply “irrespective of when a claim actually accrues, or whether
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local law governs the timeliness of any claims which were not in existence
when the aircraft arrived at its destination?”178

In resolving this question, the Ninth Circuit addressed and disposed of
the three arguments raised by the Narayanan plaintiffs in support of their
position that the two-year statute could not begin to run until the injury
actually accrued.179

First, the court flatly refuted the plaintiffs’ contention that Article 35(1)
did not apply to their claim because the clause states that “[t]he right to
damages shall be extinguished if an action is not brought within a period
of two years,” which meant that Article 35 can only refer to a right or
cause of action already in existence upon reaching the destination.180 Oth-
erwise, the drafters would have said “any” claim for damages.181 The
court disagreed, pointing to Article 29 of the Convention, which confirms
that “any action for damages” can only be brought subject to the condi-
tions and limits of liability set forth in the Convention, and such condi-
tions and limitations, the court observed, include the limitations provision
of Article 35.182

Second, the court rejected the plaintiffs’ argument that the Conven-
tion’s language was ambiguous or silent and, therefore, authorized a
“pass-through” under Zicherman v. Korean Air Lines Co.183 to California
law because the Convention failed to provide for the situation in which
a claimant’s cause of action does not accrue until after the flight reaches
its destination.184 Disagreeing that the Convention’s language was ambig-
uous or silent or that the “pass-through” language of Zicherman applied to
anything more than to the question of “who may recover, and what com-
pensatory damages they may receive,” the court concluded that “[t]he
more natural interpretation of Article 35 is that it was intended to operate
without reference to when a particular claim actually accrued.”185

Third and finally, the court disputed the plaintiffs’ assertion that apply-
ing California law would be consistent with Article 35(2) of the Conven-
tion, which provides: “The method of calculating [the two-year] period
[set forth in Article 35(1)] shall be determined by the law of the court
seized of the case.”186 In rejecting this assertion, the court cited to
long-standing precedent establishing that this provision merely refers to
the power of the forum court to determine whether the necessary
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measures had been taken by the claimant within the two-year period to
invoke the court’s jurisdiction over the parties and the action, such as,
for example, the computation of time periods for filing a complaint if
the last day of limitations fell on a Saturday or Sunday.187

Having explored and disposed of each of the plaintiffs’ arguments, the
Narayanan court reviewed the drafting history of the Warsaw and Mon-
treal Conventions to further support its conclusion.188 The court noted
that the drafters of Article 29 of the Warsaw Convention—the corollary
to Article 35 of the Montreal Convention—intended it to operate “like
a jurisdictional prerequisite [that] extinguishes a cause of action after a
fixed period of time.”189

2. Ireland v. AMR Corp.

On December 22, 2009, George Ireland was a passenger on American
Airlines Flight 331 from Miami to Kingston when the aircraft veered
off the runway, crashed through a perimeter fence, crossed a road, and
ended up approximately forty feet from the water line.190 As a result of
this alternative “landing,” which broke the aircraft’s fuselage apart, Ire-
land filed an action on December 21, 2012, claiming that he suffered “se-
vere mental anguish, fear of impending death, and . . . severe physical
injuries.”191

Because Flight 331 was an international flight, it was undisputed that
the Montreal Convention would govern any potential personal injury
claims arising out of the crash.192 Article 35(1) of the Montreal Conven-
tion contains a limitation provision, which states that a claimant’s right to
damages “will be extinguished if the action is not brought within two
years of the date of the arrival of the aircraft at destination, or the date
on which the aircraft should have arrived at its destination.”193 Thus, ac-
cording to Article 35, Ireland had until December 22, 2011, to bring a
claim under the Montreal Convention.194

In the meantime, American Airlines and its parent company, AMR
Corp. (collectively, American Airlines) filed for bankruptcy on Novem-
ber 29, 2011.195 Section 362(a) of the U.S. Bankruptcy Code provides that a
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bankruptcy petition operates to automatically stay the commencement or
continuation of a judicial action or proceeding against debtors such as
American Airlines.196 Courts have interpreted Section 362(a) to bar the
commencement of a lawsuit during the pendency of the automatic stay
and render an action filed in contravention of the ban void.197

Despite the statutory bar imposed by Section 362(a), Ireland ultimately
did file a lawsuit against American Airlines, but waited until December 21,
2012, to do so.198 The automatic stay was not lifted until almost a year
later on December 9, 2013.199 Upon the lifting of the stay, American Air-
lines moved to dismiss Ireland’s claims as barred by the Montreal Con-
vention’s two-year limitations of actions provision.200

Ireland, relying on Section 108(c) of the Bankruptcy Code, asserted
that Article 35’s two-year limitations period had been suspended by the
automatic stay imposed by Section 362(a).201 Section 108(c) states that
if a nonbankruptcy law

fixes a period for commencing or continuing a civil action in a court . . . and
such period has not expired before the date of the filing of the [bankruptcy]
petition, then such period does not expire until . . . 30 days after notice of the
termination or expiration of the stay under section 362 . . . with respect to
such claim.202

Ireland contended that, because American Airlines had filed for bank-
ruptcy before the expiration of the limitations period, he had until thirty
days after he received notice of the expiration of the automatic stay to
bring his claim and, therefore, his lawsuit was more than timely filed.203

American Airlines countered that the two-year limitations provision in
Article 35 was, in fact, an absolute statute of repose, that is, a “condition
precedent” to filing suit, and, thus, not subject to tolling of any kind.204 In
support of its position, American Airlines cited to multiple cases, includ-
ing a Second Circuit opinion, Fishman v. Delta Air Lines, Inc.,205 that had
addressed the Warsaw Convention’s version of Article 35 and concluded
that the Convention’s limitations of action provision was a “condition
precedent to suit” that could not be tolled.206 None of the cases cited
by American Airlines discussed the intersection of the automatic stay
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imposed by the Bankruptcy Code and the limitations-of-claims provision
in the either the Warsaw or Montreal Conventions.207

Ireland, on the other hand, did cite to two cases that specifically ad-
dressed the effect of the automatic stay on the limitations provision,
New Pentax Film, Inc. v. Trans World Airlines, Inc.208 and Okeke v. North-
west Airlines, Inc.209 In New Pentax Film, the court found that, while Sec-
tion 108(c) did not toll the Convention’s two-year statute, it did serve to
extend the deadline for filing the claim until thirty days after notice of the
termination of a bankruptcy stay.210 Similarly, the Okeke court, which re-
lied upon the analysis in New Pentax Film, determined that a plaintiff
would have until the later of either: (1) thirty days after the termination
of the stay or (2) the date that the two-year limitations period would oth-
erwise expire in the absence of Section 108(c).211 Also discussed were two
additional cases analyzing the interaction between Section 108(c) and the
limitations provisions of the Montreal and Warsaw Conventions,
Husmann v. Trans World Airlines, Inc.212 and Linders v. MN Airlines,
LLC,213 that had concluded that the thirty-day extension provided by Sec-
tion 108(c) applied to Warsaw Convention claims.214

The Ireland court, however, rejected the New Pentax Film opinion as
having been superseded by the Second Circuit’s holding in Fishman and
the Okeke and Husmann opinions as being both unpersuasive and not
binding upon a court sitting in New York.215 Further, the court found
“without merit” Ireland’s policy argument that, if Section 108(c) were
not applied to extend the two-year limitation period, injured parties
would be unfairly prevented from asserting claims under the Montreal
Convention.216 First, the court pointed out that a plaintiff had options
to overcome the obstacle presented by Section 362’s automatic stay. A
plaintiff, for example, could file his lawsuit within the two-year limitation
period—despite the stay imposed by Section 362—whereupon the lawsuit
would be abated until the lifting of the stay.217 Or a plaintiff could simply
apply to the bankruptcy court in which the defendant’s petition has been
filed to lift the stay for purposes of filing his action.218 Second, the court
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observed that Ireland had failed to explain how the potential unfairness im-
posed by the automatic stay differed from the unfairness attendant to situ-
ations where tolling on other statutory or equitable grounds was deemed
unavailable to extend the two-year limitations period established under
the Montreal Convention.219 The court concluded that Section 108(c)
did not control the limitations provision of the Montreal Convention and
that Ireland’s suit should be dismissed for failure to file his complaint
within the two-year period following the crash.220

iv. general aviation revitalization act

It has now been twenty years since Congress passed the General Aviation
Revitalization Act (GARA), which created an eighteen-year statute of re-
pose for lawsuits against manufacturers of general aviation aircraft and
component parts.221 The statute of repose generally begins to run from

the date of delivery of the aircraft to its first purchaser or lessee, if delivered
directly from the manufacturer, . . . [or] the date of first delivery of the air-
craft to a person engaged in the business of selling or leasing such aircraft, . . .
[or] with respect to any new component, system, subassembly, or other part
which replaced another component, system, subassembly, or other part orig-
inally in, or which was added to, the aircraft, and which is alleged to have
caused such death, injury, or damage, . . . the date of completion of the re-
placement or addition.222

The GARA statute of repose, however, does not completely shield
manufacturers of general aviation aircraft and their component parts
from liability. There are four exceptions to the statute of repose: (1) if
the manufacturer committed a fraud on the Federal Aviation Administra-
tion (FAA) in relation to the aircraft or component part at issue, (2) if the
person injured or killed was a passenger for purposes of receiving treat-
ment for medical or other emergency, (3) if the person injured or killed
was not aboard the aircraft at the time of the accident, and (4) if the action
is brought under a written warranty enforceable under law but for the op-
eration of GARA.223

On November 24, 2008, Rodney and Rebecca Tillman hired Gregory
Secrest to fly them from Hot Springs, Arkansas, to Nashville in his 1979
Beechcraft 95 B55 Baron twin-engine aircraft.224 During the flight, the

219. Id.
220. Id.
221. General Aviation Revitalization Act of 1994, Pub. L. No. 103-298, 108 Stat. 1552, as

amended Pub L. 105–102, § 3(e), 111 Stat. 2216 (1997), reprinted in 49 U.S.C. § 40101.
222. Id.
223. Id.
224. Tillman v. Raytheon Co., 430 S.W.3d 698, 701 (Ark. 2013).

264 Tort Trial & Insurance Practices Law Journal, Winter 2015 (50:2)



left engine of the Beech Baron lost power and the aircraft went into a flat
spin from which the pilot was unable to recover, crashing in the woods
and killing all aboard.225 Because the aircraft had been delivered to its
first purchaser on December 21, 1978, GARA’s statute of repose ran on
December 21, 1996, or twelve years before the fatal crash.226

The special administrator of the Tillmans’ estates, Davis Tillman, sub-
sequently brought a wrongful death action against, among others, the
manufacturer of the 1978 aircraft (collectively, the Raytheon defen-
dants).227 In the lawsuit, he alleged that the Raytheon defendants had:
(1) negligently designed the aircraft resulting in its propensity to engage
in an unrecoverable flat spin; (2) misrepresented, concealed, or withheld
material information from the FAA about the flat-spin characteristic of
the Beech Baron; and (3) negligently failed to include the most current in-
structions on spin avoidance and control in the aircraft’s revised flight
manual.228 The trial court granted summary judgment in favor of the
Raytheon defendants on all of the claims against them.229 Tillman
appealed.230

In his first point of error, Tillman contended that summary judgment
with respect to the fraud exception to GARA should be reversed because a
genuine issue of material fact existed as to whether the Raytheon defen-
dants withheld or concealed material information from the FAA or misled
or misinformed the FAA about the Beech Baron’s propensity to enter into
an uncontrollable flat spin.231 In reviewing the evidence submitted by
Tillman in support of his fraud claim, the Arkansas Supreme Court con-
cluded that, instead of constituting evidence of fraud or concealment, the
evidence actually reflected “open and candid communications with the
FAA about the safety of the flat-spin characteristic” of the aircraft.232 In
other words, the evidence submitted by Tillman established the opposite
of a material fact necessary to his fraud claim.

In his second point of error, Tillman argued that a genuine issue of ma-
terial fact existed as to whether GARA’s statute of repose had been tolled
by the Raytheon defendants’ publication of an allegedly defective flight
manual.233 Tillman alleged that the 2002 supplement to the aircraft’s
Pilot Operating Handbook (POH) failed to incorporate safety information
on the subject of spin avoidance and spin recovery characteristics that the
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Raytheon defendants had been publishing in a series of “safety communi-
ques.”234 The Arkansas high court again rejected Tillman’s argument, ob-
serving that failing to update a POH was not analogous to revising the
POH defectively, which would implicate the rolling provision in
GARA.235 The court also observed that Tillman’s complaint was in effect
a “failure-to-warn” claim and that the failure to warn of a newly perceived
problem did not correlate to the replacement of a part for purposes of trig-
gering the rolling provision of GARA.236

Finally, Tillman argued that GARA was unconstitutional in that it
“places an unreasonable and arbitrary restraint on a person’s ability and
right to be compensated for a loss that was proximately caused by a
third party.”237 The Arkansas Supreme Court held, however, that it was
precluded from considering Tillman’s unconstitutionality argument as
he had failed to preserve it at the trial court level.238 Having resolved
all issues before it, the Arkansas high court affirmed the grant of summary
judgment against Tillman.239

v. aviation and transportation security act

The Aviation and Transportation Security Act (ATSA) immunizes the
“voluntary disclosure of any suspicious transaction relevant to a possible
violation of law or regulation, relating to air piracy, a threat to aircraft
or passenger safety, or terrorism” from civil liability, provided the disclo-
sure was not made “with actual knowledge that the disclosure was false,
inaccurate, or misleading; or . . . with reckless disregard as to [its] truth
or falsity. . . .”240

In Air Wisconsin Airlines Corp. v. Hoeper, the U.S. Supreme Court held
that ATSA immunity may not be denied without finding that the disclo-
sure was also materially false.241

William Hoeper had been a pilot with Air Wisconsin for approxi-
mately six years when the company required him to transition to a new
aircraft.242 In December 2004, Hoeper flew to Virginia for what was
his last opportunity to complete a proficiency check after failing three
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prior attempts.243 Both Hoeper and the airline understood that he would
lose his job if he failed a fourth time.244 After failing this fourth test, Hoe-
per “responded angrily,” threatened to contact the union, and accused the
instructor pilot of “railroading the situation.”245 His instructor reported
the incident to his supervisor, and Hoeper left to catch his return flight
to his home in Denver.246

Several hours later, Air Wisconsin management discussed the situation
and became “concern[ed] about what Hoeper might do next.”247 As a fed-
eral flight deck officer (FFDO), Hoeper was licensed to carry a firearm
while piloting an aircraft.248 While Air Wisconsin had no reason to sus-
pect he was carrying one at the time, they did not believe they could rule it
out.249 The executives also recalled two prior events where disgruntled
employees “lashed out violently.”250 Due to “Hoeper’s anger, his impend-
ing termination, the chance that he might be armed, and the history of
assaults by disgruntled airline employees,” Air Wisconsin elected to call
authorities at the TSA.251 As determined by the jury, Air Wisconsin
“made two statements [to the TSA]: first, that Hoeper ‘was an FFDO
who may be armed’ and that the airline ‘was concerned about his mental
stability and the whereabouts of his firearm;’ ” and second, “within the
subject of an email, that an [u]nstable pilot in [the] FFDO program was
terminated today.”252 TSA ordered Hoeper’s plane back to the gate,
whereupon he was removed and searched; he was not carrying a fire-
arm.253 Hoeper returned to Denver later in the day and Air Wisconsin
fired him the following day.254

Hoeper brought several claims against Air Wisconsin in Colorado state
court, including defamation, and Air Wisconsin moved for summary
judgment on the basis of ATSA immunity.255 The trial court denied sum-
mary judgment, however, holding that the jury must determine whether
“Air Wisconsin ‘made the disclosure [to the TSA] with actual knowledge
that the disclosure was false, inaccurate, or misleading’ or ‘with reckless
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disregard as to its truth or falsity.’ ”256 The case was tried, and the jury
returned a verdict in favor of Hoeper.257

Affirmed by the Colorado Court of Appeals, the case was then brought
to the Colorado Supreme Court.258 While it also affirmed, the Colorado
Supreme Court held the trial judge erred in submitting the issue of ATSA
immunity to the jury.259 Instead, “immunity under the ATSA is a question
of law to be determined by the trial court before trial.”260 The court held
this error to be harmless, however, because, in its analysis, Air Wiscon-
sin’s statements were made with reckless disregard as to their truth or
falsity.261

The U.S. Supreme Court granted certiorari to determine whether the
trial court was also required to find that the Air Wisconsin’s statements
were materially false.262 Holding that it was, the Court explained that
when “Congress patterned the exception to ATSA immunity after the ac-
tual malice standard of [New York Times v. Sullivan] . . . [it] meant to in-
corporate the settled meaning of actual malice.”263 Accordingly, ATSA
did not mean to impose liability for “materially true statements made
recklessly.”264

In the context of the statements made to the TSA, the Court held that a
disclosure is materially false if a reasonable TSA official would consider
the omission or misrepresentation important in determining how to re-
spond to a situation.265 Applying this standard to the facts of Air Wiscon-
sin, the Court found the airline entitled to ATSA immunity.266 With re-
spect to the report that Hoeper may have been armed, the Court
considered that a reasonable TSA officer under the circumstances
would want to have investigated the whereabouts of Hoeper’s weapon
even if he had been told that Hoeper was an FFDO.267 Likewise, the
fact that Hoeper was not yet terminated at the time of Air Wisconsin’s
report was inconsequential: “No reasonable TSA officer would care
whether an angry, potentially armed airline employee had just been
fired or merely knew he was about to meet that fate.”268 Over three dis-
senting justices, the majority also concluded that Air Wisconsin’s

256. Id. at 860.
257. Id.
258. Id.
259. Id.
260. Id. (quoting Air Wis. Airlines Corp. v. Hoeper, 320 P.3d 830, 836–37 (Colo. 2012)).
261. Id.
262. Id. at 861.
263. Id. at 861; see also N.Y. Times Co. v. Sullivan, 376 U.S. 254 (1964).
264. Id. at 862.
265. Id. at 864.
266. Id.
267. Id. at 864–65.
268. Id. at 865.
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statements as to Hoeper’s mental stability did not convey a greater sense
of concern than if they had simply reported he “[blew] up” following a
training session.269 “It would be inconsistent with the ATSA’s text and
purpose,” the Court held, “to expose Air Wisconsin to liability because
its employee could have chosen a slightly better phrase than ‘mental sta-
bility’ to articulate its concern.”270

vi. governmental liability

Most aviation-related claims against the United States are brought pursu-
ant to the Federal Tort Claims Act (FTCA), which waives sovereign
immunity

for injury or loss of property, or personal injury or death caused by the neg-
ligent or wrongful act or omission of any employee of the Government while
acting within the scope of his office or employment, under circumstances
where the United States, if a private person, would be liable to the claimant
in accordance with the law of the place where the act or omission occurred.271

A. Conflict of Laws

Actions under the FTCA are subject to the “whole law” of the place where
the alleged negligent act or omission occurred, including that jurisdic-
tion’s choice-of-law rules.272 Venue is proper only in the judicial district
in which the plaintiff resides or the act or omissions occurred.273

Metro Aviation, Inc. v. United States involved particularly challenging
questions concerning the choice and interpretation of applicable law in
the context of an indemnity and contribution action against the United
States.274 On February 6, 2007, a plane owned by Metro and piloted by
its employee, Vince Kirol, crashed on approach to Gallatin Field Airport
(BZN) near Bozeman, Montana.275 Metro alleged that a controller at Salt
Lake Air Route Traffic Control Center (ARTCC) cleared the pilot for a
visual approach to BZN, but failed to advise him of a minimum safe alti-
tude alert.276 As determined by the NTSB, the aircraft descended toward
the airport and collided with terrain approximately eighty feet below a

269. Id. at 865–66.
270. Id. at 866.
271. 28 U.S.C. § 1346(b).
272. See id.; Richards v. United States, 369 U.S. 1, 11 (1962).
273. 28 U.S.C. § 1402(b).
274. 2014 WL 2708630 (D. Utah June 16, 2014).
275. Id. at *1.
276. Metro Aviation, Inc. v. United States, 2010 WL 1881875, at *1 (D. Mont. May 7,

2010).
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ridge line obscured by the darkness.277 The pilot and his two passengers,
Paul Erickson and Darcy Dengel, died and the aircraft was destroyed.278

Following the crash, Metro received claims from the estates of passen-
gers Erickson and Dengel.279 Metro and its insurers settled them both,
Erickson out-of-court, and Dengel after a lawsuit was brought in the
Montana state court.280 The United States did not participate in these
settlement discussions, nor was it involved in the state court action.281

Subsequently, Metro and its insurers (collectively, Metro) filed a claim
against the United States in the U.S. District Court for the District of
Montana for indemnity or, in the alternative, contribution, alleging that
that the negligence of air traffic controllers in the Salt Lake ARTCC
caused the accident.282

The United States moved to transfer the case to Utah, arguing that
venue was improper in Montana under the FTCA because “the act or
omission complained of occurred” in Utah, the state where the Salt
Lake ARTCC is located.283 Metro, relying heavily on Forest v. United
States,284 maintained that “the act or omission occurred in Montana
when the pilot failed to receive warnings that allegedly would have pre-
vented the crash.”285 In Forest, a controller in Utah had provided inaccu-
rate information to an aircraft transiting to Montana, which the plaintiffs
claimed contributed to the crash. Construing the FTCA, the Forest court
held that the controller’s actions did not become tortious until the infor-
mation was received by the aircraft and therefore applied Montana law.286

The Metro court found the Forest case distinguishable, however, because
here the failure to issue a safety alert was allegedly negligent, and the fail-
ure or omission occurred entirely in Utah.287 Accordingly, the court
granted the United States’ motion to transfer the case.288

Once in Utah, the United States moved for partial summary judgment
on the basis that Metro’s contribution and indemnity claims were barred
under both Utah and Montana law, and alternatively that Utah law applied
in the event that the laws conflict.289 Metro agreed that Utah law barred

277. Metro Aviation, Inc., 2014 WL 2708630, at *1.
278. Id.
279. Id.
280. Id.
281. Id.
282. Id. The plaintiffs also asserted claims for negligence and subrogation, which remain

pending. See id.
283. Id. See also Metro Aviation, 2010 WL 1881875, at *1.
284. 539 F. Supp. 171 (D. Mont. 1982).
285. Metro Aviation, 2010 WL 1881875, at *2–3.
286. See Forest, 539 F. Supp. at 175–76.
287. Metro Aviation, 2010 WL 1881875, at *3.
288. Id. at *3–4.
289. Metro Aviation, 2014 WL 2708630, at *2.
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claims for contribution and indemnity, but argued that Montana law both
governed and allowed such claims.290 Applying Utah’s approach to choice-
of-law questions, the court determined that Montana had the “most signif-
icant relationship” to the litigation under the factors articulated by the Re-
statement (Second) of Conflict of Laws.291 While the controller’s alleged
negligence took place in Utah, the intrastate nature of the flight from
one point in Montana to another weighed heavily in Metro’s favor.292

Finding Montana law unsettled as to whether claims for indemnity or
contribution were permitted under the circumstances of this case, how-
ever, the court certified three questions to the Montana Supreme
Court: (1) whether a person who has settled a claim with a victim may
bring an action for contribution against a joint tortfeasor if the victim
never filed a tort action, i.e., the Erickson claim; (2) whether a defendant
who settles with the plaintiff before trial may bring a subsequent action
for contribution against a person that was not a party to the original ac-
tion, i.e., the Dengel claim; and (3) whether Montana recognizes a com-
mon law right to indemnity in favor of a party whose negligence was “re-
mote, passive, or secondary.”293 After briefing and oral argument, the
Montana Supreme Court answered “no” to each question.294

On the United States’ renewed motion for summary judgment, the
court found in favor of the government on both the indemnity and con-
tribution claims.295 Rather than engage in an analysis of Kirol’s negli-
gence, the court held that Metro was not entitled to indemnity under
any circumstances: either Metro was negligent and therefore not entitled
to indemnity, or it was not negligent and therefore had no liability to the
passengers for the settlement it sought in indemnity.296 Similarly, the
court found the Montana Supreme Court’s interpretation of the Montana
contribution statute required judgment in favor of the United States as to
Metro’s claims for contribution.297 Erickson had never filed an action
against Metro, so it was never made a “party to an action” as the statute
required.298 The statute also required contribution claims to be brought
as third party claims in the original action, which Metro did not attempt
in the case brought by Dengel.299

290. Id.
291. Metro Aviation, Inc. v. United States, 2012 WL 2914521, at *1–3 (D. Utah July 16,

2012), citing Restatement (Second) of Conflict of Laws § 145(2) (1971).
292. Id. at *2.
293. See Metro Aviation, 2014 WL 2708630, at *2.
294. Id.; see Metro Aviation, Inc. v. United States, 305 P.3d 832, 833 (Mont. 2013).
295. Metro Aviation, 2014 WL 2708630, at *3.
296. Id.
297. Id. at *4.
298. Id.
299. Id.
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Finally, the court rejected Metro’s cross-motion for summary judgment,
which argued that the Montana contribution statute, as interpreted, vio-
lated Metro’s right to equal protection under the Montana and U.S. Con-
stitutions as it denied the right to contribution to persons who, for proce-
dural reasons such as venue and jurisdiction, were otherwise unable to join a
joint tortfeasor.300 First, the court found that Metro lacked standing rea-
soning that “Metro [had] not established that it [was] a member of the
class it define[d] in its briefs,” because Metro did not attempt to join the
United States in the original action, such as by removing the matter to fed-
eral court.301 Second, the court rejected the plaintiffs’ argument as a collat-
eral attack on the Montana Supreme Court’s interpretation of its state’s
statute.302 To the extent that Metro based its arguments on the Montana
Supreme Court’s interpretation of the statute, the court added, “ ‘a mere
error of state law’ is not a denial of . . . equal protection.”303

B. Intentional Torts

The FTCA excludes from its waiver of sovereign immunity those claims
“arising out of assault, battery, false imprisonment, false arrest, abuse of
process, or malicious prosecution,” among other enumerated inten-
tional torts, unless due to the acts or omissions of a “law enforcement
officer.”304

Two recent federal district court cases affirm the prevailing view305

that TSA airport security screeners are not “law enforcement officers”
under the FTCA.

In Hernandez v. United States, Hernandez claimed that he was subjected
to “unlawful detention, harass[ment], interrogation, embarrassment, and
other torts” on several occasions passing through TSA airport security.306

Hernandez sued the United States and the TSA under the FTCA for neg-
ligence, false arrest, assault, battery, false imprisonment, invasions of pri-
vacy, and the intentional and negligent infliction of emotional distress.307

Pursuant to the Westfall Act, the court readily granted the United States’

300. Id. at *5–6.
301. Id.
302. Id. at *6.
303. Id. (quoting Gryger v. Burke, 334 U.S. 728, 731 (1948)).
304. 28 U.S.C. § 2680(h).
305. See, e.g. Walcott v. United States, 2013 WL 5708044, at *2–3 (E.D.N.Y. Oct. 18,

2013); Weinraub v. United States, 927 F. Supp. 2d 258, 262–63 (E.D.N.C. 2012); Corbett
v. Transp. Security Admin., 968 F. Supp. 2d 1171 (S.D. Fla. 2012); Coulter v. U.S. Dep’t of
Homeland Security, 2008WL 4416454, at *7–9 (D.N.J. Sept. 24, 2008); Welch v. Huntleigh
USA Corp., 2005 WL 1864296, at *5 (D. Or. Aug. 4, 2005).
306. 2014 WL 803774, at *1 (D. Colo. Feb. 28, 2014).
307. Id. Both Hernandez and Pelligrino, discussed infra, additionally brought claims

against individual TSA screeners alleging violations of their First and Fourth Amendment
rights; these claims are outside the scope of this article.
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motion to dismiss the tort claims against the TSA for lack of subject-
matter jurisdiction.308 The court also dismissed Hernandez’s tort claims
against the United States, finding itself without jurisdiction due to the
“intentional torts” exception and inapplicability of the “law enforcement
officer” proviso.309

The FTCA defines law enforcement officers as “any officer of the
United States who is empowered by law to execute searches, to seize ev-
idence, or to make arrests for violations of Federal law.”310 First, the court
noted that screeners are not empowered to “seize evidence” or “make ar-
rests,” but are instead required to call law enforcement officers to respond
to their discovery of an illegal item.311 Second, the court, as most other
courts before it, held that the phrase “to execute searches” was not
meant to encompass the sort of limited purpose, consensual administra-
tive searches that TSA screeners perform.312 The court also recognized,
with respect to any “uncertainty about whether Congress intended to en-
compass TSA screeners within the ‘law enforcement’ proviso, the uncer-
tainty must be resolved against the waiver of sovereign immunity.”313

Hernandez’s claims for false arrest, assault, battery, and false imprison-
ment were dismissed as falling within the “intentional torts” exception.314

The court also dismissed Hernandez’s remaining tort claims under the
exception, even though they were not specifically enumerated. As to Her-
nandez’s claims for negligence and the negligent infliction of emotional
distress, the court found they were an attempt to “simply recast an inten-
tional tort claim as one for simple negligence to circumvent [the “inten-
tional torts” exception].”315 Such claims “ ‘[arose] out of ’ Hernandez’s
previously barred intentional tort claims.”316 Similarly, the court held
that Hernandez’s “unlawful search, invasion of privacy, and intentional
infliction of emotional distress claims [were] derivative of his assault
and battery claims [and were] therefore also precluded.”317

In Pelligrino v. United States, Pelligrino also proceeded against the
United States under the FTCA on claims arising from an altercation
she had with TSA screeners at the Philadelphia International Airport.318

For reasons substantially equivalent to those in Hernandez, the court

308. Id. at *4; see also 28 U.S.C. § 2679(a).
309. Id. at *8–9.
310. 28 U.S.C. § 2680(h).
311. Id. at *5.
312. Id. at *6 (citing 49 U.S.C. §§ 44901–44902).
313. Id. at *8 (citing Trentadue v. United States, 397 F.3d 840, 852 (10th Cir. 2005)).
314. Id. at *8.
315. Id. at *8–9.
316. Id. at *9 (quoting Guccione v. United States, 847 F.2d 1031, 1034 (2d Cir. 1988)).
317. Id. at *9.
318. 2014 WL 1489939, at *1–3 (E.D. Pa. Apr. 16, 2014).
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dismissed Pelligrino’s claims for false arrest, false imprisonment, mali-
cious prosecution, and civil conspiracy.319 With respect to Pelligrino’s
claim for damage to her personal property, however, the court rejected
the United States’ argument that it, too, was barred under the “intentional
torts” exception.320 Rather, the court found that it “ha[d] not been framed
in relation to the false arrest and false imprisonment that ha[d] also been
alleged . . . [and] stem[med] from different, separate activity.”321 Accord-
ingly, the court denied summary judgment to the United States on Pelli-
grino’s property damage claim.322

C. Duty and Causation

Aviation-related claims against the United States pursuant to the FTCA
typically proceed on a theory of common law negligence. In Turturro v.
United States, the court explored the elements of duty and causation
under Pennsylvania law.323 On May 22, 2008, Charles Angelina was con-
ducting pattern work at Northeast Philadelphia Airport (PNE) with flight
instructor Adam Braddock on what was purported to be his last training
flight on board a Grumman AA-1C (N9555U) before the private pilot
check ride.324 While the aircraft was on final approach to its second
touch and go on Runway 33, an Agusta helicopter operated by co-defen-
dant Agusta Aerospace, hovering east of Runway 33, requested permission
to depart the airport toward the west.325 After the helicopter advised that
it had the Grumman in sight, the local controller cleared the helicopter on
course, noting that the Grumman would be in a “left downwind depar-
ture.”326 During its climb-out from Runway 33, the controller instructed
the Grumman to “make right traffic.”327 The Grumman did not acknowl-
edge the instruction but, rather, banked into what eyewitnesses described
as an uncoordinated right turn at an altitude of approximately 200 feet
above ground level.328 The helicopter pilots, surprised by the turn, imme-
diately arrested forward movement and came to a stop about one-half
mile from the Grumman.329 They then watched as the Grumman stalled
and crashed, killing both occupants.330

319. See id. at *4–8.
320. Id. at *8.
321. Id.
322. Id.
323. 2014 WL 4188076 (E.D. Pa. Aug. 22, 2014).
324. Id. at *1–2.
325. Id.
326. Id.
327. Id.
328. Id. at *3–4.
329. Id. at *4.
330. Id.
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Several lawsuits were filed, but eventually the claims brought by the es-
tates of Braddock and Angelina against Agusta and the United States were
consolidated in the Eastern District of Pennsylvania.331 As to the United
States, the plaintiffs argued that the controller should have instructed the
Grumman to make right traffic “speed and altitude permitting.”332 In the
absence of such a qualification, the aircraft executed an immediate turn at
a stage of flight, according to the plaintiffs’ expert, “when it is most diffi-
cult for pilots to take instructions and an aircraft is most prone to dan-
ger.”333 The court found no prohibition, however, on communicating
with a pilot during his departure climb and rejected the implication
that a communication so timed necessarily conveys a sense of urgency.334

Accordingly, the court found the controller did not breach her duty.
More significant to the court, however, was the plaintiffs’ inability to

establish that any action of the controller proximately caused the Grum-
man to stall and crash. Although the plaintiffs initially advanced a theory
that the Grumman encountered wake turbulence from the helicopter, an
earlier departed business jet, or downwash from the hovering helicopter’s
rotors, their position at oral argument zeroed in on the “startle reaction
theory.”335 Specifically, the plaintiffs claimed that the Grumman pilots
immediately turned right in response to the controller’s instruction and
were “startled by the presence of a large Agusta helicopter in forward
flight and accelerating towards them as a potential collision hazard.”336

In response to the encounter, the student pilot allegedly yanked back
on the controls, causing the aircraft to stall and crash.337

While countenancing a “startle” theory of proximate cause in general,
the court found it unsupported by the facts of this case because the plain-
tiffs could not establish that either of the Grumman pilots saw the
Agusta.338 And, even if they had, there was no evidence that they were
startled by the helicopter’s presence.339 The testimony of the helicopter
pilots, who saw the Grumman and did not consider it a collision hazard,
led the court to question whether the Grumman pilots actually perceived
a threat that startled them.340 Most importantly, the plaintiffs were unable

331. For an account of the case’s complex procedural history, see Turturro v. Agusta Aero-
space Corp., 2010WL 3239199 (E.D. Pa. Aug. 13, 2010); see also Turturro, 2014WL 4188076,
at *1 n.1.
332. Turturro, 2014 WL 4188076, at *13–14.
333. Id. at *13.
334. Id. at *14.
335. See id. at *15–18.
336. Id. at *17.
337. Id. at *14.
338. Id. at *18.
339. Id.
340. Id.
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to establish that the controller’s instructions created an actual collision
hazard.341 As a result, the plaintiffs were forced to argue that the presence
of the helicopter one-half mile away created a “perceived” collision hazard
in the minds of the Grumman pilots. Characterizing the plaintiffs’ theory
of causation as “sheer speculation,” the court granted summary judgment
in favor of the United States.342 The court also granted summary judg-
ment in favor of Agusta, holding that the pilots followed the controller’s
instructions of ATC, kept the Grumman in sight as instructed, main-
tained appropriate separation, and complied with all pertinent Federal
Aviation Regulations.343

Collaterally, the Turturro case also addresses the FAA’s duty to pre-
serve radar data in the context of the plaintiffs’ claim for the spoliation
of evidence.344 As a non-radar facility, the PNE Tower had no radar
data to produce.345 However, the plaintiffs’ expert expected that Philadel-
phia International Terminal Radar Approach Control (TRACON) would
have coverage of PNE and requested its radar data pursuant to the Free-
dom of Information Act.346 By the time the request was submitted,
105 days after the accident, the data had been overwritten subject to
the facility’s standard forty-five day retention policy.347

The plaintiffs alleged that the FAA was aware of its culpability imme-
diately after the accident, but nevertheless destroyed radar evidence that
would enable the plaintiffs to prove their claims.348 In response, the
United States referred the court to the FAA’s document retention policy
which, inter alia, provides that “an air traffic facility that ‘provided no di-
rect or indirect air traffic services to the aircraft in question’ must retain
documentation such as radar data only ‘[w]hen requested by specific per-
sons.”349 Because Philadelphia TRACON provided no services to the air-
craft and because a request was not submitted within the forty-five day pe-
riod, the court rejected the plaintiffs’ motion for a spoliation sanction.350

341. Id.
342. Id. at *18–19.
343. Id. at *13.
344. Id. at *20.
345. Id. at *21.
346. Id.
347. Id.
348. Id. at *20.
349. Id. at *21.
350. Id.
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