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Present: The Honorable MICHAEL W. FITZGERALD, U.S. District Judge  
 
 Deputy Clerk: Court Reporter: 
 Rita Sanchez Not Reported                     
 
 Attorneys Present for Plaintiff:  Attorneys Present for Defendants: 
 None Present None Present 
 
Proceedings (In Chambers):  ORDER DENYING PLAINTIFF’S MOTION FOR 

SUMMARY JUDGMENT [83], GRANTING 
FEDERAL DEFENDANTS’ CROSS-MOTION FOR 
SUMMARY JUDGMENT [85], AND GRANTING 
INTERVENOR-DEFENDANTS SILVER STATE 
SOLAR POWER SOUTH, LLC AND SILVER 
STATE SOUTH SOLAR, LLC’S CROSS-MOTION 
FOR SUMMARY JUDGMENT [88] 

 
Before the Court is Plaintiff Defenders of Wildlife’s Motion for Summary 

Judgment filed on August 25, 2014 (Docket No. 83), Federal Defendants’ Cross-
Motion for Summary Judgment filed on September 29, 2014 (Docket No. 85), and 
Intervenor-Defendants Silver State Solar Power South, LLC and Silver State South 
Solar, LLC’s Cross-Motion for Summary Judgment filed on October 7, 2014 (Docket 
No. 88).  The Court has read and considered the Motion, Cross-Motions, and related 
papers, and a hearing was held on January 8, 2015. 

For the reasons set forth below, Plaintiff’s Motion is DENIED, and the Cross-
Motions of Federal Defendants and Intervenor-Defendants are GRANTED.  Once 
again, Plaintiff has properly focused on narrow statutory and factual issues, and has 
noted when the complete administrative record differs from the record upon which this 
Court denied the preliminary injunction.  Plaintiff also makes a sophisticated argument 
based on critical habitat.  Nonetheless, the Court’s ultimate ruling remains the same:  
The administrative conclusions deserve deference. 
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I. BACKGROUND 

The Court repeats and expands on the relevant background as laid out in its 
Order Denying Motion for a Temporary Restraining Order and/or Preliminary 
Injunction issued on April 2, 2014 (the “April 2 Order”).  (Docket No. 52).  The Court 
draws this background from the administrative record filed with the Court on May 27, 
2014.  (Docket Nos. 60, 61). 

 In recent years, the Bureau of Land Management (“BLM”) has approved the 
construction of four large-scale solar-energy development projects on federal land.  
Each occupies large portions of land that, prior to development, had been habitat for 
desert tortoises (Gopherus agassizii), a species of tortoise native to the Mojave desert 
that has been listed as a “threatened species” under the Endangered Species Act 
(“ESA”) since 1990.  16 U.S.C. § 1533 (determination of endangered and threatened 
species); 50 C.F.R. § 17.11(h) (list of species determined to be endangered or 
threatened).   

Two projects have already been approved and constructed.  The Ivanpah Solar 
Electric Generating System (“ISEGS”) is a 370-megawatt solar concentrating thermal 
power plant situated in California over nearly 3,500 acres of tortoise habitat.  The 
Silver State North Solar Project (“SSN”) comprises 600 acres east of Primm, Nevada.  
Two further projects have been approved.  One of these projects, the Silver State South 
Solar Project (“SSS”) forms the basis of the present controversy (the other project—
Stateline—is no longer at issue in light of a settlement between Plaintiff and the 
Stateline Intervenors (Docket No. 82)).  The approved SSS project is being constructed 
adjacent to SSN over approximately 2,400 acres, and is contained in the Ivanpah 
Valley, an area in the Eastern Mojave Recovery Unit and a designated unit in the 
Desert Tortoise Recovery Plan as set forth by the U.S. Fish and Wildlife Service 
(“FWS”). 

The desert tortoise is described by researchers as having a continuous 
distribution genetic structure.  Because of this structure, population connectivity is 
crucial to the continued genetic variability and ecological heterogeneity between and 
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among populations.  (BiOp at 51 (FWS A.R. at 0001)).  Extensive unfragmented 
habitat allows for periodic, local declines in population density to be corrected by 
subsequent recolonization.   

Both natural and anthropogenic features of the Ivanpah Valley and surrounding 
areas have reduced the connectivity between the northern and southern portions of the 
Ivanpah Valley and the connection between the Ivanpah and Eldorado Valleys.  (Id. at 
50).  The corridor of prime tortoise habitat between SSN to the west and the Lucy Gray 
mountain range to the east is the most promising remaining genetic and demographic 
pathway between the area’s tortoise populations, as the other two linkages have been 
severely limited or removed entirely.  (Id. at 51, 54).  The SSS project occupies at least 
a portion of that pathway, while maintaining an uninterrupted habitat corridor that is 
1.39 miles wide at its narrowest point and 2 miles wide at its widest point.  (Id. at 69). 

BLM has engaged in continuing consultation with FWS regarding the effect of 
the Silver State Solar proposals on the desert tortoises.  BLM first sought FWS review 
in 2010, when it submitted an Environmental Impact Statement (“EIS”) that 
encompassed all three phases of its Silver State Solar Project.  (FWS A.R. at 0019).  
This project would have resulted in a corridor of tortoise habitat to the east of the 
Silver State Solar Project that was 4.4 miles long, 1.2 miles wide at its narrowest point, 
and with an average width of approximately 1.7 miles.  (Id. at 0033:4143).  FWS 
issued a Biological Opinion on September 16, 2010, concluding that “the proposed 
action is not likely to jeopardize the continued existence of the desert tortoise.”  (Id. at 
0100:7873).  On October 12, 2010, BLM issued a Record of Decision (“2010 ROD”), 
approving the first phase—the SSN project.  (Id. at 0019).  However, the remaining 
phases—which would become the SSS project—were deferred to allow for further 
studies on the impacts of the project on the desert tortoises.  (Id. at 0019:1315).   

In October 2012, BLM submitted a draft supplemental EIS to FWS for its 
review and comment.  (Id. at 0022).  The draft supplemental EIS contained a proposed 
action for the SSS project which would have reduced the linkage to the east of the 
project to “approximately 100 feet wide at its narrowest point,” as well as two 
alternatives that would have a less drastic impact on the corridor, and a fourth “No 
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Action” alternative.  (Id.).  On November 16, 2012, FWS submitted a memorandum to 
BLM detailing its review of the draft supplemental EIS (the “SSS Draft EIS Review”).  
(Id. at 1006).  FWS recommended that BLM choose the “No Action” alternative.  (Id. 
at 1006:15460).  It reasoned that the proposed alternatives would adversely affect 
population demographics by constricting the critical linkage to a narrow corridor.  The 
review requested, if the project were to go forward, that BLM “creat[e] and select[] a 
new alternative that would protect a corridor of undisturbed desert tortoise habitat 
between the [SSN] project and the Lucy Gray Mountains,” which “should be wide 
enough to accommodate multiple desert tortoise ranges, spanning up to several times 
the desert tortoise lifetime utilization area,” which is approximately 1.4 miles wide.  
(Id.).  The review further recommended that if the project were to go forward, BLM 
“commit to specific mitigation actions that would help offset a reduction in this 
linkage.”  (Id. at 1006:15461).  FWS requested that BLM “initiate formal consultation” 
under Section 7(a)(2) of the ESA, including a biological assessment.  (Id. at 
1006:15462).  

BLM abided by FWS’s request and did not approve any of the alternatives 
originally proposed, and instead, on February 11, 2013, BLM initiated formal 
consultation with FWS on a modified SSS proposal.  (Id. at 0026).  Between March 
2013 and July 2013, BLM and FWS, along with the applicants for the project, 
“engaged in a series of discussions regarding [the] project layout[] to reduce the effects 
of the proposed actions on the desert tortoise and a means of monitoring project 
impacts.”  (BiOp at 3; see also FWS A.R. 0430–0898 (documenting hundreds of 
conversations in 2013 relating to the SSS project)).  This consultation culminated in 
the Biological Opinion (“BiOp”) at issue, which was released in its final form on 
September 30, 2013.  (Id. at 0001).    

Among other issues, the BiOp addresses the long-term impact on desert tortoise 
populations of the reduced connectivity from narrowing the habitat corridor between 
the Silver State projects and the Lucy Gray Mountains.  (BiOp at 49-55, 66-70, 79-81).  
It concludes that the reduced connectivity is likely to adversely impact the tortoise’s 
prospects for recovery, at least temporarily.  (Id. at 80).  Nevertheless, it concludes that 
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the effect will not be large enough, especially when coupled with extensive mitigation 
techniques, to jeopardize the continued existence of the desert tortoise.  (Id. at 80-81).  
Further details of the BiOp and FWS’s deliberative process in drafting the BiOp are 
explained below as relevant. 

II. DISCUSSION 

Under Section 7(a)(2) of the ESA, each federal agency must “insure that any 
action authorized, funded, or carried out by such agency . . . is not likely to jeopardize 
the continued existence of any [listed] species . . . or result in the destruction or adverse 
modification” of designated critical habitat for such species.  16 U.S.C. § 1536(a)(2).   

 
The ESA and its implementing regulations impose procedural duties on federal 

agencies to facilitate compliance with this mandate.  If a federal agency has reason to 
believe that a proposed action may affect a listed species or critical habitat, that agency 
must formally consult with the FWS to examine this potential impact “us[ing] the best 
scientific and commercial data available.”  Id.  This consultation should result in a 
“written statement,” such as the BiOp produced here, “detailing how the agency action 
affects the species or critical habitat.”  Id. § 1536(b)(3)(A).   

 
ESA regulations further require federal agencies to monitor for the impacts of 

projects that have undergone formal consultation, and to reinitiate consultation with the 
FWS if “new information reveals effects of the action that may affect listed species or 
critical habitat in a manner or to an extent not previously considered.”  50 C.F.R. 
§ 402.16. 

 
Plaintiff brings this Motion for Summary Judgment on the grounds that the 

Federal Defendants violated the requirements of the ESA and the Administrative 
Procedure Act (“APA”), 5 U.S.C. § 706, in issuing a BiOp and Record of Decision 
incorporating that BiOp that is arbitrary, capricious, and an abuse of discretion.  
(“Plaintiff’s Motion” (Docket No. 83)).  Specifically, Plaintiff argues that the BiOp and 
BLM’s corresponding Record of Decision must be set aside because: (1) the BiOp 
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failed to consider the impact of the SSS project on formally designated critical habitat; 
(2) the BiOp violated the ESA’s mandate that federal agencies “insure” that their 
actions will not jeopardize the continued existence of listed species by expressly basing 
a “no jeopardy” finding on unspecified “remedial measures”; and (3) the BiOp’s 
discussion of the proposed corridor is both internally contradictory and inconsistent 
with the record as a whole.  (Pl.’s Mot. at 19). 

 
In their Cross-Motion for Summary Judgment, Federal Defendants respond that 

the FWS and BLM fully complied with the requirements of the ESA and the APA in 
issuing FWS’s BiOp on the SSS project and BLM’s Record of Decision.  (Fed. Defs.’ 
Cross-Mot. at 1 (Docket No. 85)).  They respond to each of Plaintiff’s arguments, and 
assert that “[i]n performing [its] analysis, FWS applied its expertise to the facts and the 
existing science in a deliberate and thorough manner, and the agency’s conclusions that 
the SSS Project is not likely to impair connectivity in the Ivanpah Valley is both 
reasoned and amply supported by the record.”  (Id.). 

 
Intervenors and Defendants Silver State Solar Power South, LLC and Silver 

State South Solar, LLC (collectively “Silver State”) also filed a Cross-Motion for 
Summary Judgment and Opposition to Plaintiff’s Motion for Summary Judgment 
(Docket No. 88), in addition to a Joinder in Federal Defendants’ Cross-Motion for 
Summary Judgment and Opposition to Plaintiff’s Motion for Summary Judgment 
(Docket No. 91).  In their Cross-Motion, Intervenor-Defendants emphasize that “the 
agency’s determination is entitled to deference, particularly on biological 
determinations within the area of its specialized expertise.”  (Silver State Cross-Mot. at 
1). 

 
A. Legal Standard 

The question before the Court is whether FWS’s “no jeopardy” and critical 
habitat determinations in the BiOp violated the agency’s responsibilities under the 
Administrative Procedure Act.  Section 706(2) of the APA provides the standard by 
which the Court must review the agency decisions at issue here.  An agency action 
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must be upheld on review unless it is “arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law.”  5 U.S.C. § 706(2)(A). 

The Court “must consider whether the decision was based on a consideration of 
the relevant factors and whether there has been a clear error of judgment.”  Citizens to 
Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971), abrogated in part on 
other grounds as recognized in Califano v. Sanders, 430 U.S. 99, 105 (1977).  
“Although [the] inquiry must be thorough, the standard of review is highly deferential; 
the agency’s decision is ‘entitled to a presumption of regularity,’ and [the Court] may 
not substitute [its] judgment for that of the agency.”  San Luis & Delta-Mendota Water 
Auth. v. Jewell, 747 F.3d 581, 601 (9th Cir. 2014) (quoting Citizens to Preserve 
Overton Park, 401 U.S. at 415-16).  “Where the agency has relied on ‘relevant 
evidence . . . a reasonable mind might accept as adequate to support a conclusion,’ its 
decision is supported by ‘substantial evidence.’”  Id. (quoting Bear Lake Watch, Inc. v. 
FERC, 324 F.3d 1071, 1076 (9th Cir. 2003)). 

The agency’s determination is entitled to substantial deference, and Plaintiff 
bears the high burden of showing a lack of rational decision-making.  Even where the 
decision under review is “fairly vague,” “unpolished,” “largely unintelligible,” “a 
jumble of disjointed facts and analyses,” and overall “a bit of a mess,” it should be 
upheld if it is “adequately supported by the record” and the Court can “discern the 
agency’s reasoning.”  Id. at 604–05 (reversing the district court’s ruling that a 
biological opinion was arbitrary and capricious because, although scientific data could 
support multiple conclusions and it was undisputed that the agency could have 
improved the biological opinion by adding more detail, the proper role of the court is 
limited to reviewing the decision for irrationality). 

Moreover, “when an agency is acting within its expertise to make a scientific 
determination[,] a reviewing court must generally be at its most deferential.”  Ariz. 
Cattle Growers’ Ass’n v. Salazar, 606 F.3d 1160, 1167 (9th Cir. 2010) (internal 
quotation omitted) (concluding that FWS did not arbitrarily treat unoccupied areas as 
occupied in designating critical habitat).  The reviewing court is to “defer to the 
agency’s reasonable interpretation and resolution of equivocal or conflicting evidence, 
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so long as it is reasonable.”  Central Ariz. Water Conservation Dist. v. EPA, 990 F.2d 
1531, 1540 (9th Cir. 1993) (examining reasonableness of EPA rulemaking).  

B. Summary Judgment 

Under Federal Rule of Civil Procedure 56(c), summary judgment is appropriate 
when the pleadings and the evidence demonstrate that “there is no genuine issue as to 
any material fact and that the moving party is entitled to judgment as a matter of law.”  
Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986).  However, the general standard 
for summary judgment set forth in Rule 56 of the Federal Rules of Civil Procedure 
does not apply to a review of an agency action, “because of the limited role of a court 
in reviewing the administrative record.”  Sierra Club v. Mainella, 459 F. Supp. 2d 76, 
90 (D.D.C. 2006) (concluding that National Park Service decisions granting 
applications for exemptions from directional drilling regulations were arbitrary and 
capricious under the APA).  Under the APA, “the function of the district court is to 
determine whether or not as a matter of law the evidence in the administrative record 
permitted the agency to make the decision it did.”  Id. (internal quotation omitted).  
Summary judgment nonetheless “serves as the mechanism for deciding, as a matter of 
law, whether the agency action is supported by the administrative record and otherwise 
consistent with the APA standard of review.”  Id. 

Accordingly, the Court notes that to the extent any of the parties are making 
evidentiary objections, they are OVERRULED as moot, as the Court’s conclusions 
are based on a strict review of the administrative record. 

1. Impact on Critical Habitat 

As discussed above, Section 7 of the ESA requires agencies to insure that no 
discretionary action will “result in the destruction or adverse modification of [critical] 
habitat of [listed] species.”  16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.12(a).  
“Destruction or adverse modification” includes “a direct or indirect alteration that 
appreciably diminishes the value of critical habitat for both the survival and recovery 
of a listed species.  Such alterations include, but are not limited to, alterations 
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adversely modifying any of those physical or biological features that were the basis for 
determining the habitat to be critical.”  50 C.F.R. § 402.02.  A critical habitat is 
comprised of “primary constituent elements,” which are defined as “those physical and 
biological features that are essential to the conservation of a given species and that may 
require special management considerations or protection.”  50 C.F.R. § 424.12(b).  
These requirements include, but are not limited to:  

 
(1) Space for individual and population growth, and for normal 
behavior;  
(2) Food, water, air, light, minerals, or other nutritional or 
physiological requirements;  
(3) Cover or shelter;  
(4) Sites for breeding, reproduction, rearing of offspring, germination, 
or seed dispersal; and generally;  
(5) Habitats that are protected from disturbance or are representative 
of the historic geographical and ecological distributions of a species. 
 

Id. 
 
Plaintiff first argues that the FWS acted in an arbitrary and capricious manner in 

violation of the ESA by failing to consider whether the SSS project’s corridor 
constriction was likely to result in adverse effects on the designated critical habitat of 
the desert tortoise.  (Pl.’s Mot. at 19-25).  This argument was not raised in this form at 
the preliminary injunction stage, and thus the Court addresses this issue for the first 
time in this Order.   

 
As the SSS project is not being constructed within the designated critical habitat 

for the desert tortoise, the SSS project clearly has no “direct” effect on the critical 
habitat.  Rather, the question is whether the BiOp failed to adequately analyze the 
“indirect effects” the SSS project’s corridor constriction has or will have on the 
designated critical habitat of the desert tortoise. 
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The BiOp does not address the potential impacts of the SSS project on the 
critical habitat of the desert tortoise because the FWS determined that (with one 
exception not relevant here), “construction, operation, maintenance, and 
decommissioning of the . . . Silver State South facilities and translocation of desert 
tortoises do not require activities that would adversely affect the primary constituent 
elements of critical habitat of the desert tortoise because the actions would not take 
place within critical habitat or directly or indirectly affect the primary constituent 
elements.”  (BiOp at 2).  Plaintiff argues that this analysis is grossly inadequate and 
contrary to findings elsewhere in the record.  (Pl.’s Mot. at 20). 

 
 Specifically, Plaintiff asserts that the critical habitat impact analysis is not 
limited to those actions occurring within the boundaries of the critical habitat.  
Defendants do not dispute this point.  In Natural Resources Defense Council v. 
Rodgers, 381 F. Supp. 2d 1212, 1231 (E.D. Cal. 2005), for example, the agency 
determined that entering into contracts for the delivery of water to over two dozen 
irrigation and water districts was not likely to adversely modify the critical habitat for 
the Chinook salmon and other species of fish because the species’ critical habitat was 
not within the proposed action area.  The district court disagreed, finding on a review 
of the administrative record that the proposed action would cause changes in surface 
water storage and stream flows that would have direct and indirect effects on the 
physical critical habitat of the species at issue.  Id. at 1227. 
 
 However, the parties dispute whether the administrative record demonstrates that 
the SSS project does in fact indirectly threaten the “primary constituent elements” of 
the desert tortoise critical habitat.  (The briefs reference these elements as “PCE’s”.)  
In the case of the desert tortoise, the following physical characteristics make up the 
species’ designated critical habitat: “(1) sufficient space to support viable populations 
within each of the six Recovery Units and provide for movements, dispersal, and gene 
flow; (2) sufficient quantity and quality of forage species and the proper soil conditions 
to provide for the growth of such species; (3) suitable substrates for burrowing, 
nesting, and overwintering; (4) burrows, caliche caves, and other shelter sites; 
(5) sufficient vegetation for shelter from temperature extremes and predators; 
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(6) habitat protected from disturbance and human-caused mortality.”  (FWS A.R. 
0089:6919).   
 

Plaintiff argues that “gene flow” is a “primary constituent element” in this 
critical habitat that is threatened by the SSS project and therefore required significant 
analysis in the BiOp. The Court rejects this argument.  The “primary constituent 
element” for desert tortoises is “physical space” necessary to allow for population 
movement, and not “gene flow” in and of itself.  “Primary constituent elements” are 
physical characteristics of the habitat that are required to support recovery of the 
species.  See Middle Rio Grande Conservancy Dist. v. Babbitt, 206 F. Supp. 2d 1156, 
1169-70 (D.N.M. 2000) (characterizing primary constituent elements as “physical 
structures and topography, biota, climate, human activity, and the quality and chemical 
content of the land, water, and air, with a focus on the physical and biological needs of 
the species”).  Had the SSS project involved destruction or removal of critical habitat 
to the extent that the critical habitat could not sustain a viable population or provide for 
movements, dispersal, or gene flow, then the FWS would have been required to 
analyze this loss of space in the BiOp.  However, a project that will affect “gene flow” 
for the species generally does not necessarily do so by removing or destroying space in 
the critical habitat. 

 
Additionally, Plaintiff argues that the BiOp is internally inconsistent because the 

“action area” of the project includes designated critical habitat.  However, the fact of 
critical habit being included in the action area is irrelevant to the analysis.  The 
relevant test for determining whether a proposed action will result in an adverse 
modification to the critical habitat of the desert tortoise is whether the proposed project 
will adversely modify or destroy the “primary constituent elements” of the habitat.  
See, e.g., Butte Environmental Council v. U.S. Army Corps of Engineers, 620 F.3d 936, 
948 (9th Cir. 2010) (explaining that the statutory inquiry centers on whether there are 
adverse effects on the “constituent elements or segments of critical habitat”); Friends 
of the Wild Swan v. Weber, 767 F.3d 936, 950 (9th Cir. 2014) (upholding the federal 
agency’s determination in an informal consultation that a proposed project was not 
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likely to adversely modify a species’ critical habitat although “some critical habitat 
does exist within the action area”). 

  
In its Reply, Plaintiff does not seem to challenge the conclusion, posited by 

Federal Defendants, that “gene flow” is not itself a “primary constituent element.”  
Instead, Plaintiff changes tact and contends that by not addressing the impacts of the 
project on the conservation value of designated critical habitat for the tortoise, Federal 
Defendants have adopted a “peculiar reading of the law” that leads to “absurd results.”  
(Pl.’s Opp. at 11, 13).  To support this argument, Plaintiff posits a hypothetical in 
which a company builds a fence that “entirely encircles an area of designated critical 
habitat—effectively precluding the use of the critical habitat by the affected species,” 
but does not “physically impair the critical habitat itself.”  Plaintiff argues that it is an 
absurd result to say that the erection of this fence is not an adverse modification, 
whereas the erection of an identical fence inside the bounds of the critical habitat 
would be an adverse modification.  Federal Defendants respond that this action would 
have an adverse impact on the species, but not on the habitat, and thus should be part 
of the agency’s assessment of whether the project will jeopardize the continued 
existence of the species rather than whether the project adversely modifies the habitat. 

 
Based on its reading of the statutory scheme and the existing case law construing 

the ESA, the Court agrees with Federal Defendants that habitat fragmentation and 
connectivity is properly analyzed as part of the “no jeopardy” analysis, rather than the 
critical habitat analysis.  See Western Watersheds Project v. Salazar, 993 F. Supp. 2d 
1126, 1147 (C.D. Cal. 2012) (analyzing a project that affects connectivity only through 
the “no jeopardy” assessment).  The ESA creates two distinct analyses that serve 
different purposes: one is to determine the effect of the proposed action on the survival 
and recovery of the species, whereas the other is to determine the effect of the 
proposed action on the integrity of the physical habitat.  Requiring connectivity to be 
analyzed under both frameworks is unnecessary, where the underlying concern—gene 
flow and the recovery of the desert tortoise—remains the same under both. 
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Moreover, this interpretation of the legislative scheme is consistent with existing 
Ninth Circuit precedent.  In Gifford Pinchot Task Force v. U.S. Fish and Wildlife 
Service, 378 F.3d 1059, 1067 (9th Cir. 2004), the Ninth Circuit explained that the FWS 
“uses different methodologies when it analyzes habitat under jeopardy and adverse 
modification, limiting potential overlap.”  Specifically, under the adverse modification 
prong courts only examine the effect on critical habitat, whereas under the jeopardy 
prong the Court “can evaluate a species’ habitat that has not been designated as 
‘critical habitat,’” in recognition that “critical habitat shall not include the entire 
geographical area which can be occupied by the threatened or endangered species.”  Id. 
(quoting 16 U.S.C. § 1532(5)(C)).  By its very nature, connectivity is an issue that 
involves habitat that has not been designated as “critical habitat,” and thus it is an issue 
that affects jeopardy but not adverse modification. 

 
 In Gifford Pinchot, the Ninth Circuit invalidated FWS’s regulatory definition of 
“destruction or adverse modification” of critical habitat found in 50 C.F.R. § 402.02 
because the definition failed to provide for protection of habitat where necessary only 
for species’ recovery (as opposed to recovery and survival).  Id. at 1070–71 
(explaining that the “ESA was enacted not merely to forestall the extinction of species 
(i.e., promote a species’ survival), but to allow a species to recover to the point where 
it may be delisted,” and that “the purpose of establishing ‘critical habitat’ is for the 
government to carve out territory that is . . . for the species’ recovery.”).  In Plaintiff’s 
view, this holding in Gifford Pinchot shows that “an interpretation of Congress’s intent 
under which a federal agency may completely ‘destroy or adversely modify the ‘value’ 
of critical habitat,’ without the FWS even analyzing the extent to which that impact 
will render the critical habitat ineffective or useless for the species’ recovery is 
impossible to harmonize with the statutory scheme.”  (Pl.’s Reply at 20–21).  In other 
words, Plaintiff argues that under Gifford Pinchot, a project that negatively affects 
connectivity lowers the recovery value of critical habitat and thus must be analyzed 
under the critical habitat framework. 
 
 The Court concludes that this interpretation is not consistent with the facts of 
Gifford Pinchot, and is rather a significant expansion of the Ninth Circuit’s analysis.  
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In Gifford Pinchot, the plan at issue actually destroyed critical habitat, and yet the 
district court failed to examine the effect of that destruction on species’ recovery, 
focusing instead only on whether the destruction of critical habitat would impact 
species survival.  The Ninth Circuit concluded that this interpretation was clearly at 
odds with the legislative scheme behind the ESA.  The Ninth Circuit did not discuss 
indirect effects to critical habitat.  Rather, Gifford Pinchot is consistent with the 
longstanding interpretation of the “destruction or adverse modification” mandate to 
require, in the first instance, an “alteration” to the critical habitat itself.   
 

There is no such physical alteration of the critical habitat in this case.  The FWS 
has identified examples of actions that might indirectly alter critical habitat, including 
“ground water pumping that occurs on land adjacent to the critical habitat area, but 
nevertheless diminishes essential ground water levels within the critical habitat; air 
pollution created by an action not occurring directly on the critical habitat area that 
causes a deterioration of essential air quality levels in the critical habitat; 
contamination of water supply within the critical habitat caused by release of toxic 
substances outside of the critical habitat area; etc.”  51 Fed. Reg. 19926.  Here, there is 
no physical alteration to the critical habitat caused by actions outside the critical 
habitat, and thus there was no need for an analysis of these issues. 
 

Accordingly, the Court concludes that FWS’s determination that the SSS project 
would not result in an adverse modification to the designated critical habitat for the 
desert tortoise was not arbitrary or capricious or otherwise contrary to law.  

 
2. No Jeopardy 

Plaintiff additionally argues that the FWS acted arbitrarily and capriciously by 
predicating its “no jeopardy” finding on unidentified remedial actions, by not 
adequately considering the scientific evidence that it sets forth, and by failing to 
address the inconsistencies between its “no jeopardy” conclusion and FWS’s prior 
statements. 

Case 2:14-cv-01656-MWF-RZ   Document 100   Filed 03/30/15   Page 14 of 28   Page ID #:3052



 
UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 
 

CIVIL MINUTES—GENERAL 
 
Case No.  CV 14-1656-MWF (RZx) Date:  March 30, 2015 
Title:   Defenders of Wildlife -v- Sally Jewell, et al. 

 

______________________________________________________________________________ 
                                                  CIVIL MINUTES—GENERAL                                               15 
 

JS-6

In its April 2 Order, the Court wrote at length about the BiOp’s “no jeopardy” 
analysis, ultimately concluding that the FWS more than supports its conclusion that the 
proposed development is not likely to jeopardize the long-term recovery of the species.  
The Court has now reviewed the complete administrative record, in addition to the 
papers submitted by the parties on the present Motion and Cross-Motions for Summary 
Judgment, and concludes that its analysis at the preliminary injunction stage was 
correct. 

The BiOp provides a thorough discussion of the problem of population 
connectivity and the danger of narrowing the corridor between the SSN solar fields and 
the Lucy Gray Mountains.  (BiOp at 49-55, 66-70, 79-81).  As the extensive 
conversations between FWS experts found in the administrative record make clear, it is 
very difficult to determine a precise figure for the minimum width necessary for the 
corridor to promote an acceptable population density.  A determination of the minimal 
appropriate corridor width must depend on site-specific, on-the-ground factors, such as 
tortoise density in the vicinity, length-to-width ratio of the linkage, and potential edge 
effects.  (See, e.g., FWS A.R. 0803:14169 (discussing whether the optimal width 
should reflect multiple annual home ranges for the desert tortoise [220 acres] or 
multiple lifetime home ranges for the desert tortoise [2.8 miles] and recommending the 
wider, “conservative” approach)). 

According to the BiOp, the proposed corridor will be approximately 3.65 miles 
long and between 1.39 and 2 miles wide.  (BiOp at 69).  Both the corridor and the areas 
adjacent to the corridor are presently occupied, and the corridor already is a highly 
important occupied population linkage.  (Id. at 50-51).  An optimal corridor would 
“accommodate multiple home ranges,” and the proposed corridor would “vary from 
approximately the width of a single desert tortoise lifetime utilization area to slightly 
more than that area.”  (Id. at 69).  However, the scientific evidence recommending 
wider corridors was distinguishable, at least in part, because the desert tortoise is not a 
highly territorial species, and thus their lifetime utilization areas can overlap with one 
another.  (Id.).  The BiOp concludes that the proposed corridor would be “narrower 
than optimal.”  (Id.).  The possible “edge effects” associated with placing the solar 
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development on the edge of the habitat may even result in a reduced functional 
utilization area.  (Id. at 70).  Edge effects associated with a solar plant are not, 
however, expected to be as drastic as those associated with residential development.  
(Id.). 

The primary concern of a narrower corridor is the reduced likelihood of 
permanent occupation of the corridor, since recolonization of the area following 
temporarily reduced population density (due to, e.g., drought, increased predation, or 
climate change) may be tenuous if the area cannot support a large utilization area.  
(Id.).  Considering the specific geographic conditions of the action site, the BiOp 
determined that no long-term jeopardy will result for a number of reasons.  First, the 
corridor will retain sufficient width at all points to accommodate at least one lifetime 
utilization area.  Second, the loss of habitat will be mitigated in part by an increased 
population density both in and around the corridor, which will allow the area to retain 
viability during and after stochastic events.  (“Stochastic events” are random events 
that predictably will occur but are not regularly occurring, such as droughts.)  Third, 
any negative changes in demographic and demographic stability will be monitored and 
FWS will be able to implement further changes.  (Id. at 80-81).  This increased 
monitoring is the primary mitigation technique adopted by the BiOp.  The U.S. 
Geological Survey will continue monitoring the movement, mating, and survival of the 
animals in the corridor, and BLM must re-initiate formal consultation if the monitoring 
detects loss of stability.  (Id. at 81, 86). 

a. Unspecified Remedial Measures 

Plaintiff argues that the FWS’s “no jeopardy” finding is impermissibly 
dependent on unspecified remedial measures.  (Pl.’s Mot. at 25–29).  This argument is 
a reiteration and expansion of an argument made at the preliminary injunction stage 
that FWS did not apply the best available science that the corridor must be 
substantially wider than 1.4 miles, but rather adopted a “wait-and-see” approach and 
reserved its ultimate opinion for later consultation if the U.S. Geological Survey finds a 
reason to believe the corridor cannot support sufficient permanent occupation.   
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Plaintiff now argues, however, that the Court’s April 2 Order was incorrect, as 
the BiOp “did not rely simply on a finding that, based on the best available science, the 
reduced corridor would prove to be sufficient to avoid jeopardizing the species,” 
rather, Plaintiff asserts that “one of the BiOp’s essential bases for the non-jeopardy 
conclusion is that BLM and Silver State South will be required to monitor for adverse 
‘demographic or genetic’ impacts and will be required to ‘implement remedial actions, 
if necessary.’”  (Pl.’s Mot. at 25-26).  Plaintiff argues that it is a violation of the ESA 
to base a “no jeopardy” determination on future unspecified remedial actions.   

Plaintiff emphasizes that at the preliminary injunction hearing the Court inquired 
as to the “practical effect” of the BiOp’s commitment to future changes, but received 
no direct response from either party.  Plaintiff now asks the Court to examine two 
questions: “(1) whether, in view of the whole record available for judicial review, 
Defendants have in fact relied on completely unidentified ‘remedial actions’ as a 
crucial backstop against jeopardy and, if so, (2) whether that violates section 7 of the 
ESA.”  (Id. at 26) (emphasis in original). 

The Court does not need to directly address the questions raised by Plaintiff, 
however, because it rejects Plaintiff’s underlying premise.  The Court concludes that 
the FWS did not rely on unspecified remedial measures in making its “no jeopardy” 
determination; rather, it reached the conclusion on equivocal evidence that the reduced 
corridor is not likely to jeopardize the long-term recovery of the species.  This is clear 
from the language of the BiOp, which states, “[w]e conclude that construction of the 
Silver State South Project is not likely to appreciably diminish the likelihood of 
recovery of the desert tortoises.”  (BiOp at 80) (emphasis added).  The BiOp 
simultaneously adopts robust mitigation techniques in light of the uncertainty faced by 
FWS, in order to protect and enhance desert tortoise connectivity.  These mitigation 
techniques, while integral to the BiOp’s assessment, do not undercut the FWS’s 
ultimate “no jeopardy” conclusion after months of discussion and research. 

As the Court explained in its April 2 Order, the uncertainty faced by FWS and 
the rest of the scientific community is readily apparent from the administrative record.  
Reasonable minds have disagreed considerably about the minimum area of quality 

Case 2:14-cv-01656-MWF-RZ   Document 100   Filed 03/30/15   Page 17 of 28   Page ID #:3055



 
UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 
 

CIVIL MINUTES—GENERAL 
 
Case No.  CV 14-1656-MWF (RZx) Date:  March 30, 2015 
Title:   Defenders of Wildlife -v- Sally Jewell, et al. 

 

______________________________________________________________________________ 
                                                  CIVIL MINUTES—GENERAL                                               18 
 

JS-6

habitat that must be present in the corridor in order to support long-term population 
connectivity.  Some scientists have underscored the terrible risks involved with 
reducing the width of the corridor by any amount, since any reduction will likely be 
irreversible and the consequences of making the wrong choice may be devastating.  
(See, e.g., Roy C. Averill-Murray et al., Conserving Population Linkages for the 
Mojave Desert Tortoise, 8 Herpetological Conservation & Biology 1, 11 (2013) (FWS 
A.R. 0008) (“Managers and policy-makers must realize that conservation is not 
primarily a set-aside issue that can be dealt with by reserving a minimal percentage or 
amount of the landscape; rather, it is a pervasive issue that must be considered across 
the entire landscape.”)).  Based on a review of the whole record, it is thus clear to the 
Court that the best available science on this issue leaves the result uncertain. 

As the Court has explained previously, FWS was tasked with taking action on its 
review of the best available science, even in the light of continuing uncertainty.  While 
it is impermissible for FWS to act on the basis of “speculation or surmise,” Bennett v. 
Spear, 520 U.S. 154, 176, 117 S. Ct. 1154, 137 L. Ed. 2d 281 (1997), the agency need 
not refuse to take any action until it achieves scientific certainty.  The ESA tolerates 
uncertainty so long as the agency relies on “the best scientific data available.”  16 
U.S.C. § 1533(b)(2) (emphasis added); see Ariz. Cattle Growers’ Ass’n v. Salazar, 606 
F.3d 1160, 1164 (9th Cir. 2010) (“Although the FWS cannot act on pure speculation or 
contrary to the evidence, the ESA accepts agency decisions in the face of uncertainty.” 
(citing Ariz. Cattle Growers’ Ass’n v. U.S. Fish & Wildlife, 273 F.3d 1229, 1244 (9th 
Cir. 2001); Sw. Ctr. for Biological Diversity v. Babbitt, 215 F.3d 58, 60-61 (D.C. Cir. 
2000))).   

FWS has acted in the face of uncertainty.  It has determined that while the 
proposed SSS development may pose some risk to genetic connectivity, the project is 
not likely to jeopardize the recovery of the species.  See 16 U.S.C. § 1536(a)(2) 
(requiring the agency to “insure that any action authorized, funded, or carried out . . . is 
not likely to jeopardize the continued existence of any endangered species or 
threatened species”).  FWS’s decision does not ignore the uncertainty in the science, 
but rather provides for substantial continued monitoring of the tortoise populations 
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which, along with other mitigation techniques, should allow FWS to promptly discover 
if the corridor is not, in fact, sufficient.  Plaintiff has pointed to no authority suggesting 
that the ESA requires FWS to wait until the “best available science” provides 
unimpeachable guidance on the question at issue.  It reached a conclusion based on its 
extensive review of the question, but took a more protective approach by accounting 
for the possibility that the best available science now may be replaced by new 
information later. 

Plaintiff argues that the language used in the conclusion of the BiOp contradicts 
the assertion by Defendants that the reduced corridor is not likely to jeopardize the 
long-term recovery of the species.  Plaintiff quotes the relevant BiOp language in its 
Reply: 

To summarize, we conclude that the proposed actions are not likely to 
appreciably diminish reproduction, numbers, or distribution of the 
desert tortoise in the action area, or to appreciably impede long-term 
recovery of the desert tortoise.  Integral to that conclusion is our 
expectation that reduction in the width of habitat east of the Silver 
State South Project is either unlikely to degrade demographic or 
genetic stability in the Ivanpah Valley or that we will be able to detect 
degradation of those values and implement remedial actions, if 
necessary. 

(BiOp at 85) (emphasis added).  Plaintiff asserts that it is highly unusual to use the 
potential for future remedial measures as one of the bases for making a no-jeopardy 
finding.  (Pl.’s Reply at 3). 

 The Court acknowledges that this is may be an unusual case, but ultimately 
rejects Plaintiff’s point.  This “either / or” language that troubles Plaintiff clearly 
underscores the issue discussed above: there is uncertainty in the science.  The Court 
will not penalize Defendants for moving forward on the best available science, while 
acknowledging that the results of future monitoring may show that additional action is 
needed.   
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In fact, in Western Watersheds, the district court concluded that “the fact that 
BLM proposed a ‘genetic and demographic monitoring and adaptive management 
program’ that would address the effects of the [] project on the viability of the local 
tortoise population west of Interstate 15—‘if they occur’—does not indicate that FWS 
made its connectivity finding with respect to the species as a whole ‘in the absence of 
necessary studies.’”  993 F. Supp. 2d at 1148.  While the district court in Western 
Watersheds was not presented with the specific issue raised here, the Court 
nevertheless notes that prior courts have found it reasonable to make a jeopardy 
determination even in the absence of complete information where that determination 
accounts for the possibility that other steps may need to be taken to respond to future 
information. 

Plaintiff now argues that by accounting for this uncertainty, FWS took on the 
responsibility for mapping out the response it will take to this theoretical future 
information.  However, the law does not require FWS to identify what mitigation 
techniques will be applied should the further monitoring generate new information 
requiring the reinitiation of consultation.  See 50 C.F.R. § 402.16(b) (reinitiation of 
consultation is required when new information arises following issuance of a BiOp that 
“reveals effects of the action that may affect listed species . . . in a manner or to an 
extent not previously considered”).  The FWS cannot be expected to respond to data 
that is not yet available to surmise potential mitigation actions that are not needed 
under the agency’s current interpretation of the data.  This is especially true in the 
current situation where “th[e] corridor, combined with the increased level of 
management proposed by the Bureau within the new proposed area of critical 
environmental concern, has the potential to increase the density of desert tortoises in 
the region to a degree that may mitigate the loss of habitat.”  (BiOp at 80).  In other 
words, there is a reasonable likelihood that there will be no effects on connectivity, and 
thus no need for further mitigation. 

The Court acknowledges that where a BiOp relies upon mitigation or 
conservation measures in issuing its no jeopardy determination, these “[m]itigation 
measures must be reasonably specific, certain to occur, and capable of implementation; 
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they must be subject to deadlines or otherwise enforceable obligations; and most 
important, they must address the threats to the species in a way that satisfies the 
jeopardy and adverse modification standards.”  Natural Res. Def. Council v. Rodgers, 
381 F. Supp. 2d 1212, 1241 (E.D. Cal. 2005).  The Court concludes here that the 
USGS study is itself a certain and specific mitigation measure that is capable of 
implementation.  As the USGS monitoring study is incorporated into the SSS Project, 
it is sufficiently certain to occur and protective of the species.   

Plaintiff argues that under Sierra Club v. Marsh, 816 F.2d 1376 (9th Cir. 1987), 
this is insufficient, because this study is not enough to “insure” that their actions are 
“not likely to jeopardize the continued existence” of a listed species.  Marsh, however, 
is inapposite.  In Marsh, the agency received a biological opinion that was predicated 
on implementing certain mitigation actions, such as the acquisition of lands, but these 
actions did not occur.  Id. at 1380–81.  The Ninth Circuit concluded that this failure 
was both a substantive violation of the ESA, as the agency failed to ensure against 
jeopardizing a listed species, and a procedural violation, as the agency failed to 
reinitiate ESA consultation as required.  Here, there has been no procedural violation 
of any listed mitigation procedures, and there is no substantive violation because the 
USGS study was described in sufficient detail to be carried out.  Marsh cannot be read 
to require a detailed list of the types of “remedial actions” that should be implemented 
in a reinitiated consultation, as it is enough that a reinitiated consultation is accounted 
for and is reasonably certain to occur if the need for one is triggered.   

Finally, Plaintiff raises the argument here that the “triggers” for reinitiation are 
impermissibly vague.  The Court disagrees.  The ESA itself provides four 
circumstances that can trigger the reinitiation of consultation, including “new 
information” that “reveals effects of the action that may affect” the protected species.  
Id.  The BiOp provides for a study that will monitor the habitat for changes that trigger 
this requirement under the provision.  This study is described in specific detail: 

The initial work by the U.S. Geological Survey would establish 
baseline conditions; that is, the first sampling would provide 
information on genotype, differentiation of populations, genetic 
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diversity (allelic richness, heterozygosity), effective population size, 
relatedness among individuals, and genetic connectivity among 
collection location.  Subsequent sampling would allow the U.S. 
Geological Survey to determine changes in these measurements of 
demographic and genetic stability over time and to provide 
information, based on the location of the monitoring plots, on whether 
changes in demographic and genetic stability were related to the 
proposed solar projects.  Changes in any of the sampled metrics over 
time and among sites that rise to the level of significance (alpha = 
0.05) would likely indicate changes in demographic and genetic 
stability.  Comparisons between sites would suggest that connectivity 
between those sites has been altered.  If this comprises new 
information with regard to the effects of the Silver State South or 
Stateline Solar Projects on connectivity, the Bureau would be required 
to re-initiate formal consultation, pursuant to section 7(a)(2) of the 
Endangered Species Act. At that time, the Service and Bureau would 
assess the available information to determine an appropriate course of 
action. 

 
(BiOp at 80) (emphasis added). 
  

In sum, the Court rejects Plaintiff’s argument the FWS acted in violation of the 
ESA when providing for future remedial measures in the event the desert tortoise 
population unexpectedly declines in response to the SSS project. 
 

b. Inconsistencies 

Finally, Plaintiff raises a number of arguments concerning the FWS’s alleged 
lack of reasoned decision-making in drawing its conclusions in the BiOp.  (Pl.’s Mot. 
at 29–34).  Plaintiff raised these same challenges at the preliminary injunction stage, 
but reintroduces them here on the ground that a review of the “whole record” changes 
the analysis.  The Court has now thoroughly reviewed the administrative record, and 
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concludes that this record does not substantiate Plaintiff’s characterizations of the 
decision-making process.  

An administrative agency may act in an arbitrary or capricious manner if it fails 
to acknowledge the potential inconsistency between its factual findings in subsequent 
reports.  At the preliminary injunction stage, Plaintiff argued that the FWS’s 
conclusions in the BiOp are inconsistent with its conclusions on the same issues in the 
SSS Draft EIS Review, and that FWS was arbitrary and capricious for failing to 
acknowledge and discuss these inconsistencies.  The Court has previously addressed 
this argument at length, recognizing that there were apparent inconsistencies, but 
ultimately concluding that “[t]he two reports’ discussions of optimal corridor width can 
be seen as consecutive steps in an evolving deliberative process, rather than two 
contradictory answers to the same question.  The Review raised the issues, and the 
BiOp reached an ultimate conclusion.”  (April 2 Order at 12). 

In reaching this conclusion the Court engaged in a detailed discussion of 
Humane Society of the United States v. Locke, 626 F.3d 1040 (9th Cir. 2010).  In that 
case the National Marine Fisheries Service (“NMFS”) approved an application of three 
states to kill several California sea lions near the Bonneville Dam that were eating 
threatened species of salmonids.  The NMFS concluded that individual sea lions with 
certain identifiable predatory features were having a “significant negative impact on 
the decline or recovery” of at-risk salmonids.  Id. at 1046 (citing Pinniped Removal 
Authority, 73 Fed. Reg. 15,483, 15,484 (Mar. 24, 2008)).  It based this conclusion on 
the U.S. Army Corps of Engineers’ six-year observation of California sea lions’ 
predatory behaviors in the dam area, which estimated that the sea lions killed between 
0.4 and 4.2 percent of the migrating salmonids each year.  Id. at 1044.  The NMFS 
authorized the states to kill a number of sea lions sufficient to reduce the predation rate 
to no higher than 1 percent of the salmonid flow, but no greater than 85 sea lions per 
year.  Id. at 1046. 

The Ninth Circuit compared the NMFS’s factual conclusion that a 1 percent 
predation rate at the Bonneville Dam would have a “significant negative impact on the 
decline or recovery” with the NMFS’s conclusion in four environmental assessments in 
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the preceding four years that various fishing projects expected to result in comparable 
or greater salmonid takes would not have a significant adverse effect.  These 
“potentially inconsistent” factual findings were not explained in the NMFS’s sea lion 
decision.  See id. at 1050 n.4 (findings were “at most potentially inconsistent, not 
directly contradictory”).   

The defendants’ chief argument in support of the NMFS’s action was that the 
conclusions were not actually inconsistent, because each report had addressed 
substantially different problems and the simple comparison of the percentage-take 
conclusions oversimplified and mischaracterized the complex factual decisions.  Id. at 
1049.  The Ninth Circuit rejected defendants’ “post hoc rationalizations” for the 
agency’s actions, however, because they were not mentioned by NMFS in its decision.  
Therefore, the “rationalizations” could not properly be considered as a part of a review 
of the agency’s decision.  The suggested explanations, in fact, simply “underscore[d] 
the absence of an adequate explanation in the administrative record itself.”  Id. at 1050. 

The court cautioned that the mere fact of potential inconsistency between an 
agency’s current and prior factual determinations was not enough to overturn the 
NMFS action.  Rather, the comparison between human-related take and sea lion 
predation was a central point of contention throughout the administrative decision-
making process, and the absence of discussion of this prominent issue in the NMFS 
decision led the court to conclude that the NMFS was simply “blinding itself” to the 
inconsistency:   

We do not suggest that an agency has a duty to identify and address any 
potential tension between current and earlier factual determinations in 
marginally related administrative actions.  But in this case the agency’s 
seemingly inconsistent approach to, on the one hand, fishery and 
hydropower activities, which are deemed not to be significant obstacles to 
the recovery of listed salmonid populations, and, on the other hand, sea 
lion predation, which is deemed to be a significant barrier to salmonid 
recovery, has occupied the center of this controversy from the start. . . . 
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Under these circumstances, NMFS was required to provide some 
explanation for the apparent inconsistencies.  

Iid. at 1051-52 (citations omitted)). 

The Court explained in its April 2 Order, however, that the two findings at issue 
in the present case were not responsive to the same question, and thus they are not 
inconsistent like those at issue in Humane Society.  The ultimate factual finding of the 
BiOp—that narrowing the habitat corridor between the proposed solar projects and the 
mountains will not jeopardize the continued existence of the species—was not 
addressed in the SSS Draft EIS Review. 

Plaintiff now challenges this conclusion on the ground that other documents in 
the administrative record reveal that the conclusions in the Draft EIS Review were in 
fact the result of an “extensive deliberative process” and that experts commenting on 
the Draft EIS Review did not back away from their position that the corridor needed to 
be wider during the deliberative process leading up to the BiOp.  (Pl.’s Mot. at 30–31).  
This argument, however, misses the point made in the Court’s prior Order.  The Court 
previously explained that the opinion expressed on corridor width in the EIS Draft 
Review is not inconsistent with the conclusion reached in the BiOp because the EIS 
Draft Review did not address “[t]he ultimate factual finding of the BiOp—that 
narrowing the habitat corridor between the proposed solar projects and the mountains 
will not jeopardize the continued existence of the species.”  (April 2 Order at 12).  The 
additional communications reflected in the administrative record do not change this 
conclusion. 

Plaintiff also challenges the Court’s April 2 conclusion on the ground that new 
documents found in the “whole record” indicate that FWS ignored scientific evidence 
in reaching the conclusions made in the BiOp.  (Pl.’s Mot. at 31).  In fact, a review of 
the whole record underscores the Court’s conclusion that there was no scientific 
consensus regarding the required width a corridor must have in order to support 
connectivity for the desert tortoise.  Plaintiff relies on an April 2013 article authored by 
the Desert Tortoise Recovery Coordinator to assert that the best available science 
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required the minimum width of the corridor to “be substantially larger than a home 
range diameter.”  (FWS A.R. 0797).  However, reviewing this comment in context of 
the whole record, it is clear that the authors were weighing in on an unresolved issue, 
and that no clear consensus had emerged.  That same Recovery Coordinator later wrote 
an email stating that “we really haven’t addressed directly or analyzed whether [the 
corridor width should accommodate] multiple annual home ranges or multiple lifetime 
home ranges.”  (Id. at 0803).   

There are numerous examples of Plaintiff’s taking individual statements out of 
context to argue that FWS ignored scientific evidence in reaching the conclusions 
made in the BiOp.  For example, Plaintiff points to a statement in the record that 
“Asleigh Blackford reiterated the best available science suggests multiple lifetime 
utilization areas are necessary, which would require 2.8 linear mi[les] or more.”  (AR 
0663: 13473).  However, the document actually shows that several scientists were 
debating the issue at a meeting on this subject.  In fact, the notes continue with 
“[Blackford] reiterated that FWS had conceded on the 2.8 to 1.4 linear mi[le] in 
previous recommendations,” followed by, “Sandra asked FWS if 1.4 was the absolute 
number.”  In context, the statement clearly shows a robust debate on the issue of 
corridor width.  As explained above, the BiOp reflects the uncertainty on the issue, 
which is made very clear by a review of the entire record.  This Court must defer to the 
agency decision-making process on issues of scientific uncertainty. 

Additionally, Plaintiff argues in its present Motion that the FWS’s issuance of 
the 2013 BiOp was arbitrary and capricious because it fails to set forth a reasoned 
analysis of the “edge effects” to the east of the SSS project site that could serve to 
narrow the width of the corridor to less than 1.4 miles.  This argument fails.  The FWS 
does explain in the BiOp that “the proposed corridor would be ‘narrower than 
optimal,’” in part because “[t]he possible ‘edge effects’ associated with placing the 
solar development on the edge of the habitat may even result in a reduced functional 
utilization area.”  (April 2 Order at 7).  The FWS explained, however, that “[e]dge 
effects associated with a solar plant are not . . . expected to be as drastic as those 
associated with residential development.”  (Id.).  Moreover, the administrative record 

Case 2:14-cv-01656-MWF-RZ   Document 100   Filed 03/30/15   Page 26 of 28   Page ID #:3064



 
UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 
 

CIVIL MINUTES—GENERAL 
 
Case No.  CV 14-1656-MWF (RZx) Date:  March 30, 2015 
Title:   Defenders of Wildlife -v- Sally Jewell, et al. 

 

______________________________________________________________________________ 
                                                  CIVIL MINUTES—GENERAL                                               27 
 

JS-6

reveals occupancy and burrows immediately adjacent to existing solar projects, 
substantiating the FWS’s conclusion.  (FWS A.R. at 33:4142; 32:4101).   

Moreover, the FWS emphasized at the hearing on this Motion that the 
relationship between corridor width and connectivity is not “just a mathematical 
calculation” of the minimum width that can be allowed.  Rather site specific 
characteristics need to be analyzed in making a determination.  This approach is 
moreover specifically mentioned in the BiOp: “Although this figure provides a means 
for characterizing the potential minimum width of a linkage, the actual linkage-width 
needed will be highly dependent on the actual site-specific configuration and size of 
desert tortoise home ranges in that area, the terrain within the linkage, and the degree 
to which threats, other constrictions, and edge effect will disrupt the linkage.  It is clear 
that the FWS considered the edge effect in situ before issuing its “no jeopardy” 
opinion, and that the restriction in width to 1.39 at one point is not alone sufficient to 
challenge the scientific conclusion in the BiOp that the corridor would not ultimately 
harm the tortoise population. 

Finally, Plaintiff argues that the FWS failed to justify its conclusion that 
“territorial tortoises are unlikely to block the movement of other tortoises through the 
corridor.”  (Pl.’s Mot. at 34).  Again, the administrative record contains data supporting 
the conclusion, stated in the BiOp, that a single tortoise is not expected to “fully 
occupy” the entire width of the corridor so as to prevent other tortoises from moving 
within or occupying the corridor.  (See FWS A.R. 33:4140–42; 1198:16451).  The 
FWS’s failure to provide a citation for its conclusion on this point does not render the 
determination arbitrary or capricious. 

Accordingly, the Court concludes that the administrative record does not support 
Plaintiff’s argument that FWS acted arbitrarily or capriciously in issuing the BiOp, and 
thus this claim is denied. 
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3. BLM Compliance with Section 7 of the ESA 

As discussed above, the BiOp was not legally or factually flawed, and it fully 
complied with the ESA and the APA.  Therefore, BLM was justified in relying on the 
BiOp in allowing the SSS project to move forward.  “[E]ven when the [FWS’s] 
opinion is based on ‘admittedly weak’ information, another agency’s reliance on that 
opinion will satisfy its obligations under the Act if a challenging party can point to no 
‘new’ information—i.e., information [FWS] did not take into account—which 
challenges the opinion’s conclusions.”  Pyramid Lake Paiute Tribe v. U.S. Dep’t of 
Navy, 898 F.2d 1410, 1415 (9th Cir. 1990).  Plaintiff identifies no “new” information 
here.  Accordingly, the Court concludes that BLM was entitled to rely fully on the 
FWS’s analysis in the BiOp to ensure its compliance with the ESA.  

III. CONCLUSION 

For the reasons set out above, Plaintiff’s Motion is DENIED (Docket No. 83), 
and the Cross-Motions of Federal Defendants and Intervenor-Defendants are 
GRANTED (Docket Nos. 85, 88). 

This Order shall constitute notice of entry of judgment pursuant to Federal Rule 
of Civil Procedure 58.  Pursuant to Local Rule 58-6, the Court ORDERS the Clerk to 
treat this Order, and its entry on the docket, as an entry of judgment. 

IT IS SO ORDERED.  
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