
Credits&Incentives
Colorado
Environmental Credits

Review of Conservation Credit Better
Aligned With Colorado Agency Expertise

C olorado recently enacted legislation that estab-
lishes a revised application and review process for
conservation easement donations made on or after

Jan. 1, 2014. [S.B. 221, enacted 5/23/13]
The legislation revamps the review process. The Di-

vision of Real Estate is now specifically tasked with re-
viewing each credit application to determine the cred-
ibility of the appraisal. The Conservation Easement
Oversight Commission (CEOC) is given the authority to
determine whether the donation is a qualified conserva-
tion contribution. Either the division or the CEOC may
deny an application that fails to meet the requirements
falling under their jurisdictions.

Ranking first in the Southwest for number of acres
conserved from 2005 to 2010, Colorado allows taxpay-
ers that donate a perpetual conservation easement en-
cumbering real property in Colorado to claim a tax
credit equal to 50 percent of the value of the donated
easement. The credit is limited to ‘‘qualified conserva-
tion contributions,’’ as defined in I.R.C. §170(h), and
may not exceed $375,000 per donation. The credit is
also transferable and any unused credit may be carried
forward up to 20 years.

Donations on or After Jan. 1, 2014. Landowners seek-
ing a credit must apply for a certificate from the Divi-
sion of Real Estate. If no deficiencies are found in the
landowner’s application, then the division and the
CEOC must approve it. An appeal process is also pro-
vided.

In addition, the legislation provides landowners the
option of getting a preliminary advisory opinion from
the division and the CEOC. According to the legislative
declaration, preliminary opinions ensure that the ap-
praisal, conservation purpose, and other aspects of the
donation have been ‘‘sufficiently scrutinized for compli-
ance with applicable requirements before a tax credit
certificate is issued.’’

‘‘The goal . . . is to move the transaction review to the
beginning of the process,’’ explains Marcia Waters, Di-
vision Director at the Division of Real Estate. ‘‘If the
[division] identifies issues with a particular transaction,
the taxpayer will have an opportunity to remedy the de-
ficiencies prior to seeking a tax credit.’’

Historical Abuses. Colorado’s program saw contro-
versy surrounding certain individuals claiming the
credit for invalid purposes. Although questionable cred-
its generated around 2005 and 2006 remain unresolved,
‘‘the program is on solid ground going forward,’’ says

William M. Silberstein, a partner at Kaplan Kirsch
Rockwell LLP.

Streamlined Process. The new application and review
process of S.B. 221 are a direct result of a performance
audit conducted by the Office of the State Auditor in
September 2012, explains Greg Yankee, Interim Execu-
tive Director of the Colorado Coalition of Land Trusts,
who has worked closely with legislators and govern-
ment agencies throughout the amendment process.

The audit found that the Department of Revenue’s
review process did not ensure that the easement would
be used for conservation purposes. And Silberstein, for
one, thinks the audit’s finding is accurate because the
department, like any other state or federal tax collec-
tion agency, does not have the expertise to determine
the conservation purpose of donations. This makes S.B.
221 a ‘‘terrific outcome’’ because it matches the exper-
tise in the division and the CEOC with the need to verify
conservation values, says Silberstein.

The legislation is ‘‘simple in . . . its aims,’’ says Yan-
kee. It amends the credit program, streamlining the
process by getting the program into the hands of the
agency with the appropriate level of expertise. ‘‘S.B.
221 gives the [department] the final say on tax-related
aspects of the program, but gives the [division] the final
say for the substantive, underlying transactions, which
are, at heart, real estate transactions,’’ he adds.

Evaluating the Credit Program’s Effectiveness. Although
the cost of the credit program could be easily quanti-
fied, the 2012 audit determined that ‘‘measuring the
benefits the public has received . . . is more difficult . . .
because of a lack of available data.’’

‘‘The . . . amount of wildlife habitat preserved, scenic
corridors preserved, and river corridors preserved, are
out there to be measured but the state simply doesn’t
have the resources to measure those items that are of
great public benefit,’’ Silberstein explains.

Waters notes that the division is ‘‘obviously . . . able
to record the amount of land protected and the desig-
nated conservation purpose, but other information that
may shed light on public benefit is protected for tax
purposes.’’

Yankee believes, however, that the tax credit has a
‘‘tremendous ROI [return on investment]’’ and points to
a 2009 survey conducted by The Trust for Public Land,
which showed a 6 to 1 return for Colorado residents.

S.B. 221 has ‘‘really increased transparency and ac-
countability and resulted in increased public confi-
dence,’’ says Yankee. ‘‘The lessons learned along the
way in Colorado are useful for people in other states,’’
Silberstein adds.

The above-mentioned provisions of S.B. 221 take ef-
fect Aug. 7.

The text of S.B. 221 is available online at http://
www.leg.state.co.us/clics/clics2013a/csl.nsf/fsbillcont/
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BY KATHLEEN CAGGIANO

� For a discussion of the conservation easement tax
credit in Colorado, see 1450-2nd T.M., Credits and
Incentives: AL Through HI, at 1450.11.C.4.

Colorado
Environmental Credits

Cap on Colorado Income Tax Credits
Increased for Conservation Easements

C olorado recently enacted legislation that increases
the cap for the conservation easement tax credit
from $34 million for the 2013 calendar year to $45

million for 2014, and beyond. [H.B. 1183, enacted
5/23/13]

The $45 million cap amount is the ‘‘natural level’’ for
the program, based on demand and capacity of land
available, says Greg Yankee, Interim Executive Director
of the Colorado Coalition of Land Trusts, a nonprofit or-
ganization dedicated to promoting land conservation.
The legislators increased the cap amount, so that the
state was neither leaving certain conservation easement
transactions undone, nor leaving landowners ‘‘out in
the cold,’’ he adds.

In Colorado, taxpayers that donate a perpetual con-
servation easement encumbering real property to a gov-
ernmental entity or a charitable organization may claim
a tax credit, equal to 50 percent of the value of the do-
nated easement. Limited to donations that qualify as a
‘‘conservation contribution’’ pursuant to I.R.C. §170(h),
the credit may not exceed $375,000 per donation.

Tax Policy Issues. Increasing the tax credit’s cap is
good tax policy because more land will be conserved in
the state, which is experiencing ‘‘growth pressures,
such as suburbanization and expansion of the urban
fringe,’’ due to the economic turnaround, says William
M. Silberstein, a partner at Kaplan Kirsch Rockwell
LLP.

Moreover, ‘‘[s]tate demographers have predicted
that the state’s population will increase by one million
in the next decade, mostly as a result of people moving
to Colorado from other states.’’ From the landowner’s
perspective, there is ‘‘a battle regarding what is going to
happen to his land in the nonurban areas of the state,’’
notes Silberstein.

Full text of H.B. 1183 is available online at http://
www.leg.state.co.us/clics/clics2013a/csl.nsf/fsbillcont/
631B6C4A76B2FCB487257AEF007C6A2F?Open&file
=1183_enr.pdf.

BY KATHLEEN CAGGIANO

� For a discussion of the conservation easement tax
credit in Colorado, see 1450-2nd T.M., Credits and
Incentives: AL Through HI, at 1450.11.C.4.

Louisiana
Energy Credits

Louisiana Disallows Alternative Fuel
Tax Credit for Some Flexible Fuel Vehicles

H OUSTON—Louisiana Gov. Bobby Jindal (R)
signed legislation that will prohibit the alternative
fuel tax credit for certain flexible fuel vehicles.

[S.B. 256, enacted 6/10/13]
S.B. 256 explicitly disallows an alternative fuel tax

credit for the cost of purchase or conversion to a ‘‘flex-
fuel’’ car or truck designed to run on an alternative fuel
and either petroleum gasoline or petroleum diesel if the
vehicle has only a single fuel storage and delivery sys-
tem and retains the capability to be propelled by petro-
leum gasoline or petroleum diesel.

The alternative fuel tax credit is allowed against in-
dividual or corporate income tax for the taxable period
in which qualified clean-burning motor vehicle fuel
property is purchased or installed.

The amount of the refundable tax credit is generally
50 percent of the cost of purchase and installation of the
property. However, if the taxpayer has not previously
claimed the credit and either cannot or elects not to de-
termine the exact cost of the property, then the tax-
payer may claim a credit equal to 10 percent of the cost
of a new motor vehicle that operates on alternative fuel,
up to $3,000.

The legislation took effect June 10.
The full text of the legislation is available on the in-

ternet at http://www.legis.la.gov/legis/
ViewDocument.aspx?d=857236&n=SB256 Act 219.

� For a discussion of the alternative fuel tax credit
in Louisiana, see 1460-2nd T.M., Credits and Incen-
tives: ID Through MS, at 1460.12.D.2.

South Carolina
Investment Credits

Tax Credit Measure for Building Rehab
Approved by South Carolina’s Governor

R ALEIGH, N.C.—Taxpayers investing in the reha-
bilitation of abandoned South Carolina buildings
may now claim tax credits under a bill signed into

law this month by Gov. Nikki Haley (R). [H.B. 3093, en-
acted 6/11/13]

Under the new investment incentives law, taxpayers
have the option of taking such credits against their in-
come tax and license fee liabilities or property tax as-
sessments. To qualify, taxpayers must make an invest-
ment based on the population of the political subdivi-
sion where the building is located.

Requirement Based on Local Population. For purposes
of the tax credit, an abandoned building is considered
one in which at least 66 percent of the space within it
has been closed continuously to business for at least
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five years. To qualify, rehabilitation expenses must be a
minimum of:

s $250,000 for buildings located in political subdivi-
sions with populations of more than 25,000,

s $150,000 for buildings located in political subdivi-
sions with populations of between 1,000 and 25,000,
and

s $75,000 for buildings located in political subdivi-
sions with populations of fewer than 1,000.

Taxpayers with qualifying expenses may receive a
credit equal to 25 percent of the actual building reha-
bilitation costs. The credit, which must be taken in
equal installments over a five-year period, may be ap-
plied to their income tax and license fee liabilities or
property tax assessments. Unused credit may be carried
forward for five succeeding years.

Taxpayer credits are limited to an annual maximum
of $500,000 per property in which they invest. The
credit also is limited to 50 percent of a taxpayer’s an-
nual tax liability.

Millions May Be Incurred. According to the South
Carolina Board of Economic Advisors, there is an esti-
mated 500,000 square feet of abandoned building space

in the state. Assuming an average renovation cost of
$150 per square foot, the board said $75 million of total
rehabilitation expenses may be incurred.

Extrapolating from the total rehabilitation expenses
by using the 25 percent credit spread out over five
years, the board estimated an annual revenue impact of
$3.75 million. How much of that impact would fall on
the state or local governments would depend on
whether taxpayers applied the credit to their income
tax and license fee liabilities or property tax assess-
ments, the board said.

The legislation took effect June 11.
Text of the bill is available at http://

www.scstatehouse.gov/sess120_2013-2014/bills/
3093.htm.

BY ANDREW M. BALLARD

� For a discussion of property credits in South
Carolina, see 1480-2nd T.M., Credits and Incentives:
OR Through WY, at 1480.09.H. For a discussion of
investment credits and incentives in South Carolina,
see 1480-2nd T.M., Credits and Incentives: OR
Through WY, at 1480.09.D.
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