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Overview of FAA UAS Standards
• Heavily Federally Regulated, but not
exclusively so
• Aircraft vs. Operations
• General Understanding Of The Many
Moving Parts Necessary For Municipalities
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Municipal Interests in UAS
• City use
– Police and fire
– Property management
– Resource management
– Code enforcement
– Utilities
• Liability and risk
• Regulation of drone use
– General safety
– Airport safety
– Privacy
– Proprietary interests
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What’s Coming Next…
• Airspace, A Historical Overview
• Aircraft Regulation Application To UAS
• Different UAS Designations and Related
Regulations
• Small, Commercial UAS – status update
• “Model Aircraft” (i.e. recreational drones)
• LEO Guidance
• B4UFLY App
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Federal Control of Aircraft and
Airspace
49 U.S.C. § 40103 –National Airspace System
• Protect persons and property
• Prevent collisions
– Between aircraft
– With other objects
49 U.S.C. § 44701(a) – Safe flight of civil aircraft in air
commerce
• Regulations
• Minimum standards
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Critical FAA Regulations
14 C.F.R § 91.119 – Minimum altitudes for safe flight
–
–
–
–

Floor of navigable airspace
500 feet for uncongested areas
1,000 feet for congested areas
Necessary for takeoff and landing

14 C.F.R. § 91.13 –
“No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.”
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FAA Regulation
• Part 77 Airspace Protection
– 14 C.F.R. §77.9
– Notice to FAA required in instances where a
person proposes a construction or alteration
that is more than 200 feet above ground level
(“AGL”).
– No FAA-based enforcment power in Part 77
– Reliance solely upon local zoning & land use
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Are UAS Aircraft?
• 49 USC 40102(a)(6) and 14 C.F.R 1.1:
– Aircraft are “contrivances or devices” that are
“invented, used, or designed to navigate, or
fly in, the air.”
– Relevant because FAA can require
registration of aircraft (remember this for
“model aircraft” discussion!)
– Three “flavors” of UAS
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UAS Authority Depends on Use
Public

Commercial (Civil)

Private/Model

COA – Certificate
of Waiver or
Authorization

Section 333
Exemption or
Experimental
Exemption and
COA

Generally No
Prior
Authorization
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FAA Modernization and Reform
Act of 2012
Pub. L. 112-95, Feb. 14, 2012
• Safely accelerate integration of UAS into the National
Airspace System by Sept. 30, 2015
• Case-by-case approval of public operations
• Reduced burden for model/hobby UAS
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Certificate of Authorization
(COA)
For UAS operation by public bodies – public aircraft:
• Case-by case evaluation by FAA
• Authorizes use of particular vehicle in particular location for specific
use
• Operator must have pilot’s certificate
• Typical conditions:
– Visual flight rules – line of sight
– Visual observer in addition to operator
– Daytime operations only
– Operations only under 400’ AGL
– Avoid airports
– Restricted airspace
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Commercial Operators
UAS operations permitted on case-by-case basis as
exceptions to existing law
• FMRA Sec. 333 exemptions – interim authorization of
commercial operations until final rule established
AND
• COA:

– FAA “blanket” COA – March 2015
– OR individual COA
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Small, Commercial UAS
Pending Regulation?
• NPRM Issued
• The 60-day public comment period for the
small UAS NPRM closed on April 24, 2015
• In holding pattern
• Expedited authorizations. Under 55 lbs.
Visual Line of Sight, ATC permission,
“Operators”
• Final Rule ?
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Recreational Users
• FMRA Sec 336 – Special Rule for Model
Aircraft
• “…the Administrator of the Federal Aviation
Administration may not promulgate any rule
or regulation regarding a model aircraft…”
• Under 55lbs, below 400’, notify airport, etc.
• Makes regulation of recreational use of
drones tricky for FAA
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Guidance and Regulations
Non-binding guidance documents:
• AC 91-57 Revision (Sept. 10, 2015) – Model Aircraft Operating
Standards
• Policy notice, Unmanned Aircraft Operations in the National
Airspace System, 72 Fed Reg 6689 (Feb. 13, 2007)
• Interim Operational Approval Guidance 08-01, Unmanned Aircraft
Systems Operations in the U.S. National Airspace System, March
13, 2008

Proposed Regulations:
• Operation and Certification of Small Unmanned Aircraft Systems, 80
Fed. Reg. 9544 (Feb. 23, 2015)
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B4UFLY
•
•
•
•
•

FAA Designed App
Geo-Referenced Map
5 mile circles around airports…
AND EVERY HELIPAD
Directs user to “notify” airport/helipad
operator
• Notification . . . No power given to operator
to veto flights
20

The Blob…
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Municipal Considerations – Law
Enforcement
FAA Law Enforcement Guidance for Suspected
Unauthorized UAS Operations, Jan. 8, 2015
• Seeks assistance of local law enforcement agencies to
prevent unlawful UAS operations: deter, detect and
investigate – report to FAA
• Very unusual – federal agency seeking help from local law
enforcement to investigate federal civil regulations and
policies
• Goal? Reduce reckless operations:

– Model aircraft?
– Commercial UAS?
Photo credit:
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Municipal Operation Of UAS
Some Risk Management Considerations
•
•
•
•

Own and operate or lease services?
Scope of insurance
Mutual aid agreement provisions
Internal policies regarding use
– Safety
– Data retention
– Use of video/images
• Training
• 4th Amendment considerations
– See Florida v. Riley, 488 U.S. 445 (1989); Henderson v. People,
879 P.2d 383 (Colo. 1994); People v. Pollack, 796 P.2d 63 (Colo.
App. 1990)
• Trespass?
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Airport Obligations To Take Some Action
To Ensure Safety Of Surrounding Area

• Grant Assurances . . .
• Grant Assurance 20 states that:
The airport sponsor will take appropriate action to assure terminal
airspace is cleared and protected by removing existing hazards and
preventing future hazards.

• Grant Assurance 21 states that:
The airport sponsor will take appropriate action, to the extent
reasonable, to restrict the use of land in the vicinity of the airport to
activities compatible with normal airport activities
•

How does this translate into UAS World?
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Registration of UAS
• UAS are “aircraft”
• Commercial UAS – was conditions of
COAs
• Unclear as to what will be required of
Small Commerical UAS under new
regulation
• “Model Aircraft” – over 250 grams
– The only “hook” the FAA had
– Deterrent to reckless operation?
25

Comments/Discussion
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Drones: Municipal
Regulation and Use

REPORT FROM CALIFORNIA
2015 WAS A BUSY YEAR

Steven D. Miller
smiller@hansonbridgett.com

2015 California Legislative Action
• SB 142. Flying over private property.
• Criminalized flying a drone less than 350 feet above private
property without permission.
• Carved out an exception for “otherwise lawful activities” of law
enforcement personnel or government agencies.
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2015 California Legislative Enactments
• SB 168. criminalized flying drones above wildfires and other
emergencies, interfering with firefighting aircraft.
• Fines of up to $5,000. Up to six months in jail.
• Emergency responders immune from liability for damage
caused to drones that they knock out of the air with electronic
signal-jamming devices.
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2015 California Legislative Enactments
• SB 170. Prohibited flying drones over prisons.
• Prevent delivery of contraband.
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2015 California Legislative Enactments
• SB 271. Prohibited flying over schools without permission.
• Protect Student Privacy
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Governor Vetoed SB 142, 168, 170, and 271

“Drone technology certainly raises novel issues that merit careful
examination… [SB 142], however, while well-intentioned, could expose
the novel hobbyist and the FAA-approved commercial user alike to
burdensome litigation.”

Veto message of other bills complained that there were too many
criminal laws on the books.
Influence of drone lobby?
Nonpartisan Center for Responsive Politics reports that commercial drone lobbying group spending
increased from $20,000 in 2001 to more than $186 million in 2014
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2015 California Legislative Enactments
• AB 856 is only law signed by Governor. Seemingly
unimportant on the surface. But possibly quite significant for
future of drone law.
• Added to an “anti-paparazzi” law, AB 858 modified California
Civil Code 1708.8
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California Civil Code 1708.8
•

•

(a) A person is liable for physical invasion of privacy when the person
knowingly enters onto the land or into the airspace above the land of
another person without permission or otherwise commits a trespass in
order to capture any type of visual image, sound recording, or other
physical impression of the plaintiff engaging in a private, personal, or
familial activity and the invasion occurs in a manner that is offensive to
a reasonable person
A person is liable for constructive invasion of privacy when the
defendant attempts to capture, in a manner that is offensive to a
reasonable person, any type of visual image, sound recording, or other
physical impression of the plaintiff engaging in a personal or familial
activity under circumstances in which the plaintiff had a reasonable
expectation of privacy, through the use of any device, regardless of
whether there is a physical trespass, if this image, sound
recording, or other physical impression could not have been
achieved without a trespass unless the device was used.
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Implications of Civil Code 1708.8
• Expansion of trespass doctrine to encompass use of drones
• Definition goes beyond physical trespass, and includes that
which, but for a drone, could not be accomplished without a
physical trespass.
• Consistent with US v Jones (132 S.Ct. 945)
• Scalia opinion that a trespass into a constitutionally-protected
area – in an attempt to find something or to obtain information
– was the basis, historically, for determining whether a
"search" had occurred under the meaning of the Fourth
Amendment.
• Possible emerging doctrine of “Informational privacy”
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Legislative Enactments
In response to Governor vetoes, State legislature is trying again.
2016 will likely be another busy year at State legislature.
But Local Government is not waiting…
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2015 California Local Ordinances
• The City of Los Angeles enacted an ordinance imposing
restrictions consistent with proposed FAA regulations.
• Recreational users may only fly drones during daylight hours
within the line of sight of the operator.
• Commercial drone user that does not comply with all federal
regulations is also potentially in violation of the local
ordinance, and is subject to misdemeanor penalties of up to
$1,000 and six months in jail.
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2015 California Local Ordinances
• The City of Santa Clara found that drones create an
“unnecessary risk of accident, terror attack, and opportunity
for counter surveillance or for the delivery of harmful
substances in a densely populated area.”
• Prohibits all commercial and consumer drone flight around
certain areas. These include within a half-mile around and
over the City’s NFL stadium, local college sports facilities, and
other “large venue special events in public parks and public
facilities that will attract large groups of people.”
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2015 California Local Ordinances
• The City of Poway, near San Diego, passed an ordinance that
bans the use of drones in any open space or rural residential
area within the City limits.
• The Mayor commented that the ordinance would only be
enforced during an emergency when firefighting helicopters
are being used, although the ordinance itself does not contain
such a limited enforcement provision.
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2015 California Local Ordinances
Golden Gate Bridge is now a No-Drone Zone.
Relies on National Parks Prohibition
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2015 California Local Ordinances
• The City of Berkeley enacted a complete moratorium on the
use of drones by the Berkeley City Police Department.
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Justification for Local Regulation
SAFETY--SECURITY
Regulations to protect critical infrastructure or prohibit
interference with key public safety functions.
Legal Issues:
Preemption
First Amendment

42

Justification for Local Regulation
PRIVACY
AB 856 may indicate beginning of doctrine of informational
privacy.
But most activity will be in area of regulating use by
government—City of Berkeley.
ACLU very active. Efforts by government to use drones have
run into strong opposition.
Legal Issues:
Preemption
Fourth Amendment
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QUESTIONS ABOUT LOCAL REGULATIONS
(AND COMMENTS FROM OTHER PRESENTERS)
IS IT LEGAL?
1. Use drones to chase geese off of a soccer field?
2. Use drones to perform roof inspections performed by the
department of public works?
3. Pass an ordinance prohibiting operating a drone over a busy
traffic intersection during rush hour?
4. Pass an ordinance preventing operating a drone underneath
a bridge over a river? What if drone is launched from boat?
5. Pass an ordinance defining “trespass” as including operating
a drone in airspace over private property—is there a
threshold altitude?
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Federal vs. State/Local
Regulation of Drones
Norma M. Krayem

Holland and Knight
Washington, D.C.
T 202.469.5195
norma.krayem@hklaw.com
January 27, 2016
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Landscape for Understanding UAS Governance Issues
» Evolution of UAS uses
» State and Local Law Enforcement
» Lag Time Between Established Federal Regulatory Regime and State
and Local Oversight
» Governance “Lessons Learned” Around the World
» Privacy Concerns
» Cybersecurity Concerns
» Timeline and Issues Associated with Federal Preemption Issues
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Principles of Federal Preemption
» Under the Supremacy Clause of the U.S. Constitution, federal
statutes and regulations trump or “preempt” state laws in certain
circumstances.
˗ "Constitution and the laws of the United States...shall be the supreme
law of the land...anything in the constitutions or laws of any State to
the contrary notwithstanding." Article VI of the U.S. Constitution

» What are those circumstances? There are three Major
Categories of Preemption:
1. Express Preemption
2. Conflict Preemption
3. Field Preemption

47

Express Preemption
» Express preemption: Congress says federal law trumps state law.
» Example:
˗

Airline Deregulation Act (ADA): “A State, political subdivision of a State, or
political authority of at least 2 States may not enact or enforce a law,
regulation, or other provision having the force and effect of law related to a
price, route, or service of an air carrier that may provide transportation . . . .”
(49 U.S.C. 41713(b)

˗

Traditional Congressional approach includes adding language “notwithstanding
any other provision of law…”
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Conflict Preemption
» Conflict Preemption: state and federal law are at cross purposes
˗

Direct conflict: impossible to comply with both state and federal law; or

˗

Interference with federal objectives or obstacle to federal goals

» Example: Geier v. American Honda Motor Co., 529 U.S. 861, 870, 120 S.
Ct. 1913, 146 L. Ed. 2d 914 (2000).
˗

Federal law required vehicles to be equipped with “passive restraints” but not
specifically air bags.

˗

States could not require automobile manufacturers to require air bags, even
though air bags were a “passive restraint” and thus the requirement would be
consistent with the federal law.

˗

Because the federal law "reflects a desire to subject the industry to a single,
uniform set of federal safety standards. Its pre-emption of all state standards,
even those that might stand in harmony with federal law, suggests an intent to
avoid conflict, uncertainty, cost, and occasional risk to safety itself that too
many different safety–standard cooks might otherwise create." Id. at 871.
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Field Preemption
» Field Preemption: Congress occupies the field and has boxed out any
state regulation.

» Explained succinctly in the seminal case Abdulah v. Am. Airlines, Inc.,
181 F. 3rd 363 (3rd Cir. 1999):
“Congress implicitly may indicate an intent to occupy a given field to the
exclusion of state law. Such a purpose properly may be inferred where
the pervasiveness of the federal regulation precludes supplementation
by the States, where the federal interest in the field is sufficiently
dominant, or where ‘the object sought to be obtained by the federal law
and the character of obligations imposed by it . . . reveal the same
purpose.’ Thus, implied federal preemption may be found where federal
regulation of a field is pervasive, . . . or where state regulation of the field
would interfere with Congressional objectives.”
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Role of the Federal Aviation Administration (FAA)
» The FAA has been in the process of trying to balance of the needs of
users, crafting appropriate regulations on a nascent industry in the U.S.
and managing safety of the U.S. national airspace system (NAS) and the
American people.
» The NAS is both a domestic and civilian system but includes critical
national and homeland security issues as well.

» While overarching concern is to avoid patchwork of state and local
regulations and law that conflict with each other, current law is clear that
FAA has oversight and control of the air traffic system and the AS.
» “Congress has vested the FAA with authority to regulate the areas of
airspace use, management and efficiency, air traffic control, safety,
navigational facilities, and aircraft noise at its source.”
» “Congress has directed the FAA to “develop plans and policy for the use
of the navigable airspace and assign by regulation or order the use of the
airspace necessary to ensure the safety of aircraft and the efficient use of
airspace.’” 49 U.S.C. § 40103(b)(1).
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FAA (cont)
» Congress has further directed the FAA to “prescribe air traffic regulations
on the flight of aircraft (including regulations on safe altitudes)” for
navigating, protecting, and identifying aircraft; protecting individuals and
property on the ground; using the navigable airspace efficiently; and
preventing collision between aircraft, between aircraft and land or water
vehicles, and between aircraft and airborne objects.” 49 U.S.C. §
40103(b)(2).

State and Local Regulations of Unmanned Aircraft Systems (UAS) Fact Sheet,
FAA Office of Chief Counsel (Dec. 17, 2015) (citing 49 U.S.C. §§ 40103, 44502,
and 44701-44735).
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FAA and Congressional Mandate on UAS Issues
» P.L. 112-95 directs the Secretary of Transportation (with delegated
authority to the FAA) to “determine whether UAS operations posing the
least amount of public risk and no threat to national security could safely
be operated in the national airspace system.
˗

“Secretary of Transportation shall determine if certain unmanned aircraft
systems may operate safely in the national airspace system” . . . “If the
Secretary determines under this section that certain unmanned aircraft
systems may operate safely in the national airspace system, the Secretary
shall establish requirements for the safe operation of such aircraft systems in
the national airspace system.”

» The Congress has also made clear that there are national and homeland
security concerns as well as safety issues at play and will address issues
in the pending FAA Reauthorization bill.
» Current efforts focus on the routine use of small unmanned aerial
systems. FAA issued a Notice of Proposed Rulemaking on UAS on
February 15, 2015
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UAS Concerns
» Sightings and use of UAS has increased dramatically: 238 sightings in
2014 vs. 780 sightings in 8 months in 2015.

» 45 states considered 168 bills related to drones in 2015.
» 21 states passed 26 different bills in 2015: Arkansas, California, Florida,
Hawaii, Illinois, Louisiana, Maine, Maryland, Michigan, Mississippi,
Nevada, New Hampshire, North Carolina, North Dakota, Oregon,
Tennessee, Texas, Utah, Virginia and West Virginia.
» 5 states adopted resolutions on drones: Alaska, Georgia, New Mexico,
Pennsylvania and Rhode Island.
» Privacy, cybersecurity and safety issues continue
» Documented cases of drone operator loss of control over drones
» Need to modify and manage new technology within the existing system
also means understanding safety impacts of drones and the differences
between traditional aviation regulations, model aircraft exclusions etc.
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Examples of State and Local Laws that Need Consultations
With the FAA
» Operational UAS restrictions on flight altitude, flight paths; operational
bans; any regulation of the navigable airspace.
˗

For example – a city ordinance banning anyone from operating UAS within the
city limits, within the airspace of the city, or within certain distances of
landmarks. Federal courts strictly scrutinize state and local regulation of
overflight.

» Mandating equipment or training for UAS related to aviation safety such
as geo-fencing would likely be preempted. Courts have found that state
regulation pertaining to mandatory training and equipment requirements
related to aviation safety is not consistent with the federal regulatory
framework.
State and Local Regulations of Unmanned Aircraft Systems (UAS) Fact Sheet, FAA
Office of Chief Counsel (Dec. 17, 2015)
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Examples of State and Local Laws Within Police Power

» Laws traditionally related to state and local police power – including land
use, zoning, privacy, trespass, and law enforcement operations –
generally are not subject to federal regulation.
» Examples include:
˗

Requirement for police to obtain a warrant prior to using a UAS for
surveillance.

˗

Specifying that UAS may not be used for voyeurism.

˗

Prohibitions on using UAS for hunting or fishing, or to interfere with or harass
an individual who is hunting or fishing.

˗

Prohibitions on attaching firearms or similar weapons to UAS

State and Local Regulations of Unmanned Aircraft Systems (UAS) Fact
Sheet, FAA Office of Chief Counsel (Dec. 17, 2015)
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What Trends Do We See and What Does This Mean?
» Congress and U.S. DOT/FAA will continue to weigh in and will want
federal preemption on the governance of safety and security issues
similar to what we see for the rest of the national airspace system.
» Concerns over possible harm/damage to property and potential injuries
and/or loss of life are being debated.
» New concerns including privacy and cybersecurity raise other challenges
and other federal agencies may be required to work with the FAA on how
to manage these issues.
˗

Result could mean similar regulatory and legal structures as well as fines and
potential litigation.

» The European Union is in the middle of creating a common operating
picture of the use of drones in the EU, facing similar challenges of
fragmented regulatory efforts-- and is slightly ahead than the U.S. at the
moment which could impact the thought process in the U.S.
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What Could This Mean for State and Local Governments?

Likely preempted

Unlikely to be preempted

•

Police Powers

In Between

•
•
•

Operational UAS restrictions
Registration
Operations of UAS in NAS

Seek Guidance
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Thank You!

» Comments and Questions?

Norma M. Krayem
Sr Policy Advisor &
Co-Chair, Cybersecurity and Privacy
Holland & Knight
Washington, D.C.
T 202.469.5195
norma.krayem@hklaw.com
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To ask a question from your touchtone phone, press *1.
To exit the queue, press *1 again.
You may also use the Chat function to ask questions, or email questions to
municipal@straffordpub.com
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