Advanced Appraisal
Essentials
• If connecting via phone, mute computer
speakers
• Close all other programs (email, Word,
etc.)
• Technical Problems?
– 800-422-3623

Warm-Up Question:
What is your biggest challenge
regarding appraisals?
Post your answer in chat.

Housekeeping
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Instructors

Mark Weston
Appraiser Instructor

Bill Silberstein,
Attorney Instructor

Part I: Background
USPAP & Land Trust
Standards and Practices
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USPAP
The minimum standards for
all appraisals
• Mortgage lending
• Eminent domain
• Substantiation of non-cash
charitable contributions
Purpose is “to promote and
maintain a high level of
public trust in appraisal
practice by establishing
requirements for appraisers”
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Key Definitions
Uniform Standards of Professional
Appraisal Practice (USPAP)

• Appraisal
– The act or process of developing
an opinion of value; an opinion of
value

• Appraisal report
– Any communication, written or oral,
of an appraisal, appraisal review or
appraisal consulting service that is
transmitted to the client upon
completion of an assignment
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USPAP Competency Rule
An appraiser must:
1. Be competent to perform the assignment
2. Acquire the necessary competency to
perform the assignment; OR
3. Decline or withdraw from the assignment
The appraiser must determine, prior to
accepting an assignment, that they can perform
the assignment competently.
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Being Competent
•

Competency requires:
–

The ability to properly identify the problem to be
addressed; AND
– The knowledge and experience to complete the
assignment competently; AND
– Recognition of, and compliance with, laws and
regulations that apply to the appraiser or to the
assignment.
For conservation easement appraisals, this means the
appraiser must know how to follow all the rules and
know the market for the type of property being
appraised.
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Being Competent
Competency applies to factors such as an appraiser’s
• familiarity with a specific type of property or asset, a
market, a geographic area,
• an intended use of an appraisal,
• specific laws and regulations, or
• an analytical method.
For an appraiser to develop credible assignment results,
the appraiser is responsible for having the competency to
address these factors or for following certain prescribed
steps to satisfy this Rule.
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Practice 10A. Landowner Notification
1. Inform potential land or conservation easement donors
who may claim a federal or state income tax deduction (or
state tax credit), in writing and early in project discussions,
that:
a.
b.
c.
d.
e.

The project must meet the requirements of IRC §170 and
the accompanying Treasury Department regulations and
any other federal or state requirements
The donor is responsible for any determination of the value
of the donation
The Treasury Department regulations require the donor to
obtain a qualified appraisal prepared by a qualified
appraiser for gifts of property valued at more than $5,000
Prior to making the decision to sign IRS Form 8283, the
land trust will request a copy of the completed appraisal
The land trust is not providing individualized legal or tax
advice

Practice 10A1 is an accreditation indicator element.
Watch for update guidance from the Alliance in early 2018
after the Commission finalizes the accreditation
requirements.
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Practice 10B. Legal Requirements: Land Trust
Responsibilities
2. Sign the Form 8283 only if the information in Section B,
Part I, “Information on Donated Property,” is complete
and is an accurate representation of the gift
a. Refuse to sign the Form 8283 if the land trust believes
no gift has been made or the property has not been
accurately described

Practice 10B2 is an accreditation indicator element.
Watch for update guidance from the Alliance in early 2018
after the Commission finalizes the accreditation
requirements.
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Practice 10C2. Avoiding Fraudulent or
Abusive Transactions
2. Evaluate the Form 8283 and any appraisal to determine
whether the land trust has substantial concerns about
the appraised value or the appraisal

Practice 10C2 is an accreditation indicator element.
Watch for updated guidance from the Alliance in early
2018 after the Commission finalizes the accreditation
requirements.
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Practice 10C. Avoiding Fraudulent or
Abusive Transactions
3. Discuss substantial concerns about the appraisal, the
appraised value or other terms of the transaction with
legal counsel and take appropriate action, such as:
a. Documenting that the land trust has shared
those concerns with the donor
b. Seeking additional substantiation of value
c. Withdrawing from the transaction prior to closing
d. Or refusing to sign the Form 8283

Practice 10C3 is an accreditation indicator element.
Watch for updated guidance from the Alliance in early
2018 after the Commission finalizes the accreditation
requirements.
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Practice 10C. Avoiding Fraudulent or Abusive
Transactions
4.

When engaging in transactions with pass-through entities
of unrelated parties, particularly those offered or
assembled by a third party or described as a syndication
by the IRS.
a. Require a copy of the appraisal prior to closing
b. Decline to participate in the transaction if the
appraisal indicates an increase in value of more
than 2.5 times the basis in the property within 36
months of the pass-through entity’s acquisition of
the property, the value of the donation is $1 million
or greater and the terms of the transaction do not
satisfy the Land Trust Alliance Tax Shelter Advisory

Practice 10C4 is an accreditation indicator element.
Watch for a updated guidance from the Alliance in early
2018 after the Commission finalizes the accreditation
requirements.
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Part II
Internal Revenue Code
Treasury Regulations
Yellow Book
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Yellow Book
(not the topic of this webinar)
These appraisal standards are
required when certain “federal
funds” are being used for a project
Based on eminent domain case law
and federal statutes
Often further supplemented by
contracting or funding agency such
as B.I.A., Forest Service, BLM, or
NRCS
In bargain sale transactions,
landowner CANNOT use a Yellow
Book appraisal in place of a
Qualified Appraisal – IRS will
reject
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Internal Revenue Code and Treasury
Regulations
• Substantiation of value for donation of any gift of
property exceeding $5,000
• No deduction permitted without a “qualified
appraisal” prepared by a “qualified appraiser”
• For details, consult the IRS Conservation
Easement Audit Techniques Guide, Revision
Date, November 4, 2016:
https://www.irs.gov/pub/irs-utl/conservation_easement.pdf
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Qualified Appraisal
IRC § 170(f)(11)(E),
Treas. Reg. § 1.170A-13(c) and Notice 2006-96
• Made not earlier than 60 days prior to date of
contribution
• Include certain information on the property,
easement donation, appraiser’s qualifications
and methods of determining value
• In the hands of the taxpayer before their
federal income tax return, including
extensions, is due
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Qualified
Appraisal
• Prepared, signed and
dated by a “qualified
appraiser”
• Not involve a prohibited
appraisal fee
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IRS Notice 2006-96:
Transitional Guidance
• “Qualified appraisal”
– An appraisal that complies with the requirements
of Treasury Regulation Section §1.170A-13(c),
and is conducted by a “qualified appraiser” in
“accordance with generally accepted appraisal
standards”

• “Generally accepted appraisal standards”
– Are consistent with the substance and principals
of the USPAP
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Qualified Appraiser
• Has earned an appraisal
designation from a recognized
professional appraisal
organization, if based on the
appraiser’s demonstrated
competence in valuing the type
of property for which the
appraisal is performed, or
• Has otherwise met minimum
education and experience
requirements
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Qualified Appraiser
• Regularly performs appraisals and receives compensation
• Meets other requirements as may be prescribed by the
Secretary of the Treasury
• Demonstrates verifiable education and experience in valuing
the type of property subject to the appraisal
• Not prohibited from practicing before the IRS during the prior
3 years
• The appraiser will be treated as having met minimum
education and experience requirements if, for real property,
the appraiser is licensed or certified for the type of property
being appraised in the state in which the appraised real
property is located.
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Qualified Appraiser
• IRS Treasury Regulations [Section §1.170A13(c)(3)] definition:
– Holds himself/herself out to be an appraiser or
performs appraisals on a regular basis
– Is qualified to make appraisals of the type of
property being valued
– Is not an excluded individual
– Understands and acknowledges in the appraisal
that intentionally false overstatement of property
value may result in penalty
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IRS Notice 2006-96:
Transitional Guidance
• Treasury regs are being updated. A clean version
incorporating all of the above should be along any
day now (we’ve been saying this since 2008…)
• However, this task is in the IRS 2017-2018 Priority
Guidance Plan - “Final regulations under §170
regarding charitable contributions”
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Finding an
Appraiser
• Word of mouth is best
– Other appraisers
– Other professionals experienced with easements,
especially attorneys
– Other easement donors
– Other land trusts

25

Questions?
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Part III: Key Appraisal Concepts
and Methods of Valuation
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“Highest and Best Use”
U.S. Tax Court:
• In determining the fair market value of property, we
must take into account not only the current use of
the property but also its highest and best use.
• A property’s highest and best use is the highest
and most profitable use for which it is adaptable
and needed or likely to be needed in the
reasonably near future.
• The highest and best use can be any realistic,
objective potential use of the property.
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“Highest and Best Use”
• The FMV [fair market value] of property must be evaluated
considering the property’s highest and best use.
• While highest and best use can be any realistic, objective
potential use of the property, it is presumed to be the use
to which the land is currently being put absent proof to
the contrary.
• Poorly supported or misleading highest and best
conclusions lie at the heart of most bad appraisals
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Highest and Best Use Criteria
In order for a land use to be the property’s highest and best
use, the use must be
1. Legally permissible
In consideration of zoning, prior conservation restrictions,
environmental regulations, etc

2. Physically possible
Slopes, soils, wetlands, floodplain, etc.

3. Financially feasible
If you built it, would they really come? Show analysis of supply,
demand and absorption

4. Maximally productive
From among those uses that are feasible, what use provides the
highest return in the shortest time?
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Market Value
what USPAP says
• A type of value, stated as an opinion, that presumes
the transfer of a property (i.e., a right of ownership or
a bundle of such rights), as of a certain date, under
specific conditions set forth in the definition of the
term identified by the appraiser as applicable in
an appraisal. – USPAP, 2018 - 2019 edition
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Fair Market Value
Treas. Reg. § 1.170A-1(c)(2)
“The price at which the property
would change hands between a
willing buyer and a willing seller,
neither being under any compulsion
to buy or sell and both having
reasonable knowledge of the relevant
facts.”
A common error found in appraisals
submitted for federal tax purposes is
that the FMV definition utilized in the
appraisals is not correct.

No. . . It can’t be. . .
Not Fair Market
Value!
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Questions?
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Approaches to Value
(Pop Quiz – How Many Are There?)
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1. Sales Comparison Approach
A set of procedures in which a value indication
is derived by comparing the property being
appraised to similar properties that have been
sold recently, then applying appropriate units of
comparison and making adjustments to the sale
prices of the comparables based on the
elements of comparison.
The sales comparison approach is the most
common and preferred method of land valuation
when an adequate supply of comparable sales
are available.
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2. Income Approach
A set of procedures through which an appraiser derives
a value indication for an income-producing property
(i.e., grazing land, timber land) by converting its
anticipated benefits (cash flows and reversion) into
property value.
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3. Cost Approach
Cost Approach
A set of procedures through which a value indication is derived
for the fee simple interest in a property by estimating the current
cost to construct a reproduction of (or replacement for) the
existing structure, including an entrepreneurial incentive or
profit; deducting the depreciation from the total cost; and adding
the estimated land value.
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Subdivision Development Analysis
(Discounted Cash Flow)
• A combination of sales comparison, income and cost
approaches
• When all direct, indirect costs, and entrepreneurial
incentive (expected rate of return on investment) are
deducted from the anticipated gross sales price of the
finished lots, the resultant net sales proceeds are
then discounted to present value at a market-derived
rate over the development and absorption period to
indicate the value of the raw land
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Subdivision Development Analysis
(Discounted Cash Flow)
• Valid only when:
– Development is highest and best use of property
– Development is imminent
– Costs of development can be identified accurately
– Potential sale prices of lots can be supported by
market evidence
– Realistic absorption rates can be supported by
market evidence (anticipated rate of sales based
on actual periodic absorption of competitive lots,
requires study of supply as well as demand)
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Appraisers often use multiple
techniques on same property, and
must always consider using each
of the three approaches.
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Determine What Needs to be
Appraised (UASFLA)
a) If the appraisal must be prepared in compliance with the
“Yellow Book,” the Property to be appraised is referred
to as the “Larger Parcel.” The Larger Parcel must
include all property with:
•

Unity of Ownership (or same beneficial control); and

•

Unity of Highest and Best Use.

b) Note that, unlike with appraisals prepared under the
Treasury regulations requirements, the Larger Parcel
DOES NOT have to be contiguous.
41

NOTE OF CAUTION
USPAP applies to the development and reporting
of every appraisal.
Additional appraisal requirements are imposed
by the Yellow Book and the by the IRS.
This means that the same conservation
easement can have two different values if
appraised per Yellow Book and appraised per
Treasury regulations.
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Determine What Needs to be Appraised
(Treasury Regs)
Under the Contiguous Parcel Rule found in § 1.170A14(h)(3)(i) (fourth sentence), in the case of a charitable
contribution of a conservation easement covering a portion of
contiguous property owned by a donor and the donor’s family,
the amount of the deduction is the difference between the fair
market value of the entire contiguous parcel of property
before and after the granting of the easement.
(Whether the entire contiguous parcel is valued as one large
property or as separate properties depends on the highest
and best use of the entire contiguous parcel.)
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Determine What Needs to be Appraised
(Treasury Regs)
“Family” includes brothers and sisters (whether by whole or
half blood), spouse, ancestors, and lineal descendants.
“Family” does not include an entity, such as a company,
corporation or partnership.
Under the Enhancement Rule found in § 1.170A-14(h)(3)(i)
(fifth sentence), if the granting of a conservation easement
increases the value of any other property owned by the donor
or a related person (includes family as well as certain
entities), the amount of the deduction must be reduced by the
amount of the increase in the value of the other property,
whether or not that other property is contiguous.
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Determine What Needs to be Appraised
(Treasury Regs)
For a detailed discussion of selection of property for appraisal
purposes, visit:
https://www.irs.gov/pub/irs-wd/1334039.pdf
“Valuing Conservation Easements under § 1.170A-14(h)(3)
of the Income Tax Regulations,” IRS Office of Chief Counsel
Memorandum Number: 201334039
Release Date: 8/23/2013
45
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POLL
River
A

Mr. Jones owns parcel A, B
and C.
B

County
Road

C

Mr. Jones bargain sells (part
gift, part cash payment) a
conservation easement on
parcel B to a land trust.

Chat opportunity:
• Would it matter if the easement went to a government
instead of a land trust?
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A

B

Road

D

River

D
C

• Ms. Phillips owns parcels B
and C.
• Mr. Phillips (spouse of Ms.
Phillips) owns parcel A.
• Mr. Phillips Jr. (son of Mr.
and Ms. Phillips) owns
parcel D.
• Ms. Phillips donates a
conservation easement on
parcel B to a local land trust.

Chat opportunity
• Does your state real property law define "contiguous?"

POLL
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Questions?
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Valuing Conservation Easements for
Income Tax Benefits
Qualified Appraisals
• Direct comparison - based on direct sales of easements,
meaning the price paid by purchasers of easements
having the same or similar restrictions. Value of the
easement is based on a comparison of the donated
easement to sales of other easements on similar
properties with similar restrictions
• Rarely used, and the most common valuation technique
values the easement indirectly, using the
• “Before and after” method
50

÷

Valuation – Before &
After the Conservation
Easement
1. Determine fmv of
property without
easement restrictions
(“before”)
2. Determine market
value of property with
easement restrictions
(“after”)
3. Subtract the “after”
value from the “before”
value to arrive at value
of easement
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Before and After Summary
Value before easement
Land & water contribution
improvements contribution
Value after easement
Land & water
improvements
Value of easement

$8,500,000
$6,000,000
$2,500,000
$7,000,000
$4,500,000
$2,500,000
$1,500,000

Which percentage loss in value makes most sense?
After value ÷ Before value = % loss in value
$7,000,000 ÷ $8,500,000 =
17.6%
entire property
$4,500,000 ÷ $6,000,000 =
25% land & water only
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Before Appraising an Easement,
Appraiser Must Know:
• What subdivision rights remain in the after condition, if
any
• Regarding structures
– The permitted number and location
– Limitations on size, height and occupancy
– Ability to be conveyed separately from the property (see what
land division rights remain)

• Other Restrictions on use
–
–
–
–

Timber harvest
Agri-Chemicals
Commercial Recreation
Wind or Solar

- Mineral or Oil & Gas Development
- Vehicles off-road
- Conversion of land use
- Water – sale or change in use

• Any valuable rights acquired by the land trust
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Percentage Loss in Value
• Applied to before-easement appraised value of a
subject property
• Derived from other market areas by comparing an
encumbered sale with other contemporaneous
unencumbered sales
• Useful for markets that do not have sales of alreadyrestricted properties
• Use with care
– do not apply % loss in value extracted from encumbered land
sales elsewhere to the appraised before-value of subject land
and buildings
– Select data only from other markets as similar as possible to
the subject market area
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Part IV:
Frequent Mistakes in Valuing
Easements
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Issues
1. Selection of property to appraise
• Failure to value all contiguous property owned by donor and
members of donor’s family
• Valuing more property than required under 1.170A-14(h)(3)

2. Highest and best use
• Lack of market support for conclusions
• conclusions that contradict market evidence
• Adopting, without support, a conclusion that is the use prohibited
by the appraised easement

3. Report writing
• The appraiser’s audience contains readers who will never see the
property
• The appraiser’s audience needs to be convinced
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Issues
4. Lack of familiarity with Treasury Regulations
•
•
•

Using the wrong definition of “market value”
Failure to state that the appraisal was prepared for the income tax
purposes of the donor
Easements with dates more than 60 days subsequent to the
appraisal’s effective date of valuation
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IRS Accuracy-Related Penalties
• “Substantial” valuation
misstatement = 150
percent or more of
correct value
• “Gross” valuation
misstatement = 200
percent or more of
correct value
• No reasonable cause
exception for “gross”
value misstatement 58

Part V: The Land Trust’s Role in
Reviewing Appraisals
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IRS Form 8283
• Required for any charitable donation of a
non-cash gift of more than $500
• Land trusts should only sign when:
– Sections specifying value of donation complete
– A gift has been made (i.e., no quid pro quo exists)
– Property accurately described

• The land trust should disclose to donor any
significant reservations about value of the gift
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Key Aspects of Form
8283
• The instructions require that the conservation
easement donor attach to Form 8283 a statement
that:
– Identifies the conservation purposes of the donation
– Shows, if before and after valuation is used, the fair market
value of the property before and after the gift
– States whether the donor made the donation in order to
obtain a permit or other approval from a local or other
governing authority and whether the donation was required
by a contract
– If the donor or any related person has any interest in other
property nearby, describes that interest
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Tax Shelters and Syndications
• Watch out for aggressive or fraudulent
appraisals
• Know your donor
• Screen transactions at the outset for
donations in which you do not want to
participate
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Tax Fraud
• Civil penalties
• IRC §7206 criteria for
criminal penalties:
– Person aided or assisted
in advising preparation of
a return or other document
that is false or fraudulent
as to a material matter
under Internal Revenue
laws
– Conduct was willful
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Reviewing Appraisals
Role of the Charity
1. Institute an early warning
system for landowners
2. Be prepared to enter into
confidentiality
agreements
3. Institute a three-tier
system of appraisal
review
4. Avoid being an editor
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Three-Tier
System of
Appraisal Review
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The Good
• Appraisal seems
generally in line with
expected value of
conservation
easement donation
and is not missing any
essential elements
required by IRS
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The (slightly) Bad

• Appraisal is
aggressive in its
conclusion of value
and/or appraisal does
not adequately
address a key element
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The Ugly ?
(you decide)
• A failed golf course had been for sale since 2015 at an
asking price of $5.8 million, almost $29,000 per acre,
marketed as a development site.
• It failed to sell and the price dropped to $5.4 million.
• Within a year, an investor acquired a majority membership
in the entity that owned the property
• The investor retained an appraiser who alleged that the
highest and best use of the site was for immediate
development of 1,404 lots
68

The Ugly
(you decide)
• The appraisal indicated there had been no sale of the
property within the prior three years
• Based on a discounted cash flow, the before value was
concluded to be over $40.5 million, or $216,000 per acre.
• The after value was concluded to be $400,000, or $2,000
per acre
• The conservation easement was appraised at $40 million
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The Ugly
(you decide)
• Having raised $9.8 million from 52 other conservationminded buyers, the investor offered three options to the
buyers:
– to develop homes on the site;
– to hold it for “long-term appreciation”; or
– to donate 185 acres for a conservation easement

• Your land trust is asked to hold the easement and sign the
8283
• POLL
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IRS Notice 2017-10 (12/23/2016)
– Mandates certain conservation easement transactions
as “listed transactions” requiring self-reporting on
federal tax returns effective January 1, 2010
– Elements
• Promotional materials
• Pass-through entity
• Charitable contributions equal or exceed 2 ½ times
investment

– Requires material advisors, including appraisers, to
report as well. This excludes land trusts.
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Bosque Canyon Ranch, L.P. v. Commissioner
No. 16-60069 (5th Circuit August 11, 2017)
– The 5th Circuit reversed the disallowance by the
Tax Court of the conservation easement deduction
– The Tax Court had determined that the baseline
was inadequate and disapproved floating building
envelopes and citing Belk
– The 5th Circuit approved the floating building
envelopes and opined that flexibility is appropriate
in administering conservation easements
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Questions?
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And the Winner Is. . .
• How to Ask for Major
Gifts
• Power Up Financial
Oversight
• Emergency Succession
Planning
www.lta.org/expresskits
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Useful Resource!
Appraising Conservation and Historic
Preservation Easements
Learn the intricacies of the appraisal
process as applied to conservation and
historic preservation easements.
To purchase: www.lta.org/publications
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Upcoming Webinars
February Webinars
• Succession Planning; Securing Your Organization's Future, Feb. 8
• Advanced Monitoring Skills for Stewardship Excellence, Feb, 27
March Webinars
• Partnering with State and Local Agencies on Conservation Projects, March 6
• Farmland Conservation 2.0: Tools & Tips for Keeping Farmers on the Land,
March 7
• What Land Trusts Need to Know about Title Review, March 8
• New Approaches to Strategic Conservation for Long-Term Success, March
20
• Talking Climate: Why Facts Are Not Enough, March 22
April Webinars
• Easement Stewardship Conundrums: Weddings, Solar Panels, Insufficient
Baselines and More, April 12
• How to Expand Your Funding Strategies, April 17
• Passing It On: How to Keep Organizational Knowledge from Walking Out the
Door, April 24
• Creating Messaging that Resonates: Using the Findings from The Nature76 of
Americans Report, April 26

Introduction to the new Learning Center,
Feb. 7 and 27, March 28, April 25, May
77
23, June 27, July 25

Please take five minutes to complete the learner evaluation.
You can help us make our webinars a successful learning
78
tool.

