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Notes from the Editor (on SEC’s use of “Request,” “Encourage,”
“Urge,” “Should,” and “Benefit”)
Fredric A. (Rick) Weber, Norton Rose Fulbright US LLP, Houston, Texas
None of these terms is commonly used in public finance. However, all were used (and in
some instances arguably misused) in a recent public statement, The Importance of Disclosure for
our Municipal Markets, 1 made by the Chairman of the U.S. Securities and Exchange Commission
and the Director of its Office of Municipal Securities. For an insightful legal analysis of the
statement, page ahead to Paul Maco’s quarterly column, Federal Securities Law. If, though, you
are also interested in an etymological analysis of the statement, and exploring whether it is subject
to (and, if so, how it measures against) the duties imposed on municipal advisors, you might first
tarry on the next few pages. For convenience (and not coincidentally), I refer to the statement as
the “Statement” and to the SEC officials as the “SEC officials.”
The Statement
The Statement was issued because the COVID-19 pandemic, and responses to mitigate it,
have wreaked havoc on the financial condition of many municipal securities issuers, and the
historical financial results that issuers disclose in accordance their continuing disclosure
undertakings do not adequately inform investors about the issuers’ current financial condition and
future financial prospects. Accordingly, in the Statement the SEC officials “request that municipal
issuers 2 provide investors with as much information about their current financial and operating
condition as is reasonably practicable.” They also “encourage municipal issuers to provide
investors with forward-looking information regarding the potential future impact of COVID-19 on
their financial and operating conditions.” Doing so, they state, “will benefit issuers.”
In the Statement, the SEC officials “encourage” municipal issuers to include this
information in both primary offering documents and continuing disclosure filings, “including for
reasons of completeness.” Even if they are not engaged in a primary offering or making a required
filing, the SEC officials “urge” them “to consider providing voluntary disclosure regarding the
current and reasonably anticipated future impacts of COVID-19 on their operational and financial
condition.” The SEC officials urge that action, they state, “for the reasons of consistency and fair
dissemination of disclosure.”
The Statement includes examples of information to provide to investors, “whether in a
primary offering document, a contractually required continuing disclosure filing, or in a voluntary
public statement.” Many of the examples include stronger words of encouragement.
Due to the economic impact of the COVID-19 pandemic, the Statement says, “Disclosures
should reflect the issuer’s assessment of this state of affairs and outlook and, in particular
municipal issuers should provide information regarding: (1) their current operational and financial
status, including decreases in revenues and delays in collection of revenues; (2) how their COVID19 response including efforts to protect the health and well-being of residents and employees has
1

The Importance of Disclosure for our Municipal Markets, May 4, 2020, available at:
https://www.sec.gov/news/public-statement/statement-clayton-olsen-2020-05-04.
2
As used in the Statement and in these Notes, “municipal issuer” includes obligated persons, e.g., conduit
borrowers, associated with municipal securities.
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impacted their operational and financial condition, including un-budgeted costs; and (3) how their
operational and financial condition may change as efforts to fight COVID-19 evolve.”
If a municipal issuer has obtained federal, state or local aid, the Statement says it “should
disclose the nature, amount, and other material terms of the aid if it materially affects or reasonably
likely will materially affect its operational or financial condition.”
If a municipal issuer prepares a report for governance purposes, and the report provides
insight into local, regional, and sector-specific strategies to fight and recover from COVID-19, the
Statement says the issuer “should consider making the report readily accessible to investors,” e.g.,
by filing it on EMMA.
Request, Encourage, Urge, and Should
The Statement uses a variety of verbs to induce municipal issuers to provide the
recommended information to investors. In some instances the SEC officials “request” action, in
others they “encourage” or “urge” it, and in some cases they state that the action “should” be
taken.
When SEC officials “request” action, they merely “ask for” it, according to Merriam
Webster. 3 Think, for example, of a condemned murderer’s last request. (When one facing
electrocution was asked by his priest if he had a last request, he said “yes, please hold my hand.”
Needless to say, the priest was shocked!) Nevertheless, a request from the Chairman of the SEC
can connote something more than an ask. “Request,” after all, is derived from the Middle English
“requeste,” in turn derived through Anglo-French and Vulgar Latin from the Latin word
“requaerere,” meaning “to require.”
When SEC officials “encourage” action, according to Merriam Webster they “attempt to
persuade : urge.” 4 (For example, to encourage the use of analogies, a Jedi Knight might say
“Metaphors be with you.”) “Encourage” is derived from the Anglo-French word “encoragen,”
which combines “en-“ and “curage,” the latter in turn derived from the Latin word “cor,” meaning
“heart.”
When SEC officials “urge” action, according to Merriam Webster they “advocate” or
“demand” the action “earnestly or pressingly.” 5 For example, a man may urge his companion to
swim for shore as their felucca begins to sink in a river in Egypt. (If the companion refuses, it may
be because he is too deep in de Nile.) “Urge” is derived from the Latin word “urgēre,” meaning
“to press, push, entreat.”
When SEC officials state that municipal issuers “should” take action, according to Merriam
Webster they suggest the action is “obligated, proper, or expedient.” 6 Accordingly, a reasonable
inference is that the action is legally required. The Statement explains that both primary offering
and continuing disclosure statements “should” include the recommended information “for reasons
3

See https://www.merriam-webster.com/dictionary/request.
See https://www.merriam-webster.com/dictionary/encourage.
5
See https://www.merriam-webster.com/dictionary/urge.
6
See https://www.merriam-webster.com/dictionary/should.
4
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of completeness.” That, surely, is an indirect warning that, in the SEC officials’ view, municipal
issuers would (or at least could) otherwise violate Rule 10b-5 by omitting a material fact required
to prevent their statements from being misleading. More on that below.
Advice
Whether couched as a request, encouragement, an urging, or a statement of legal obligation,
the exhortations of the SEC officials may be federally regulated “advice to . . . a municipal entity
or obligated person with respect to . . . the issuance of municipal securities” within the meaning of
the Dodd-Frank Wall Street Reform and Investor Protection Act, 7 as interpreted by the SEC.
It is not readily obvious that post-issuance advice, e.g., regarding secondary market
disclosure, is advice with respect to the “issuance” of municipal securities. Nevertheless, the SEC
has taken the position that it is. The SEC adopted rules to implement the municipal advisory
provisions of Dodd-Frank, and the SEC’s Office of Municipal Securities issued a set of frequently
asked questions (FAQs) 8 and responses to give guidance for complying with the rules. In FAQ 6.2,
the Office asked whether assisting a municipal issuer to comply with its continuing disclosure
undertakings would be considered municipal advisory activity under the municipal advisor rules.
The Office responded: “If the market participant provides advice, such assistance would be
considered municipal advisory activity.”
Does the Statement provide “advice”? FAQ 1.1 is instructive. It states that “advice
includes, without limitation, a ‘recommendation’ that is particularized to the specific needs,
objectives, or circumstances of a municipal entity or obligated person” but “excludes, among other
things, the provision of general information that does not involve a recommendation.” Further, it
states that, in determining whether a recommendation has been made, an “important factor . . . is
whether, considering its content, context and manner of presentation, the information
communicated . . . would be viewed as a suggestion that the municipal entity or obligated person
take action.”
The Statement indisputably suggests that municipal issuers take action, i.e., make voluntary
disclosures. Is it “particularized to the specific needs, objectives, or circumstances of a municipal
entity or obligated person”?
The Statement is certainly particularized to specific circumstances: the impact of COVID19. But is it tailored to “a” municipal entity? The fact that it is addressed to a great number of
municipal issuers is not dispositive. In the adopting release for the SEC’s municipal advisor rules,
the SEC noted that, while the rules expressly exclude advertisements from the type of activity that
would be considered a “solicitation,” advertisements nevertheless may be considered to be
“advice,” depending on the content of the advertisements and other facts and circumstances. The
adopting release also noted that “the more individually tailored the information to a specific
municipal entity or . . . targeted group of municipal entities . . . that share common characteristics,

7 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, § 929-Z, 124 Stat. (“DoddFrank”)
8 Registration of Municipal Advisors, Frequently Asked Questions, Office of Municipal Securities (Last Updated
May 19, 2014), available at https://www.sec.gov/info/municipal/mun-advisors-faqs.pdf.
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. . . the more likely it will be a recommendation that constitutes advice under the municipal advisor
definition.”
Is the Statement a recommendation sufficiently particularized to the specific needs,
objectives, or circumstances of a group of municipal entities and obligated persons because it
addresses those affected by and under the circumstances of COVID-19? And if it is, so what?
As amended by Dodd-Frank, the Securities Exchange Act of 1934 (the “Exchange Act”)
regulates “municipal advisors.” It defines a municipal advisor to include a “person” who provides
advice to a municipal entity or obligated person with respect to the issuance of municipal securities,
interpreted by the SEC to include post-issuance disclosure. 9 As defined in Section 3(a)(9) of the
Exchange Act, ‘‘person’’ means “a natural person, company, government, or political subdivision,
agency, or instrumentality of a government.” 10 If the recommendations in the Statement are
deemed to be sufficiently particularized to a group of municipal issuers and obligated persons for
purposes of the SEC’s municipal advisor rules, then the SEC (a government) and SEC officials
(natural persons) may have acted as municipal advisors and engaged in regulated activity by
issuing the Statement, unless they qualify for an exemption from that status.
Both SEC officials are attorneys. The Exchange Act exempts attorneys from regulation as
a municipal advisor, but (as interpreted by the SEC) only “to the extent that the attorney is offering
legal advice or providing services that are of a traditional legal nature with respect to the issuance
of municipal securities . . . to a client of such attorney that is a municipal entity, obligated person,
or other participant” in a transaction. 11 Neither SEC official represents the municipal issuers that
they urged to act. Accordingly, they do not appear to qualify for the exemption afforded to
attorneys.
Both SEC officials are, of course, public officials. The Exchange Act exempts certain
public officials and employees from regulation as a municipal advisor, but (as interpreted by the
SEC) only if they are officials of or employed by a municipal issuer (or a member of one of its
advisory boards or committees or serving in a similar capacity) and are acting within the scope of
their official capacities or employment. 12 The SEC officials are not officials of or employed by
the municipal issuers that they urged to act. Accordingly, they do not appear to qualify for the
exemption afforded to public officials and employees.
Admittedly, Section 15B(a)(4) 13 of the Exchange Act authorizes the SEC, by rule or order,
to exempt municipal advisors from the requirements of Section 15B and associated rules and
regulations. But has it exempted itself and the SEC officials?

9

Securities Exchange Act of 1934 § 15B(e)(4), 15 U.S.C. § 78o-4(e)(4). The definition excludes certain persons
engaged in certain activities, as discussed herein.
10
Id. § 3(a)(9), 15 U.S.C. § 78c(a)(9).
11
Rule 15Ba1-1(d)(2)(iv).
12
Rule 15Ba1-1(d)(3)(ii).
13 Securities Exchange Act of 1934 § 15B(b)(4), 15 U.S.C. § 78o-4(b)(4).
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If, by issuing the Statement, the SEC officials did act as municipal advisors and engage in
regulated activity for which they are not exempted, did they comply with applicable law? More
on that below.
Benefit
In the Statement, the SEC officials claim that volunteering the information that they
recommend in continuing disclosure filings, whether required or voluntary, “will benefit issuers,”
and that “forward-looking disclosure would provide significant benefits to . . . issuers.” By this,
according to Merriam-Webster, they are understood to mean that doing so can be expected “to be
useful or profitable to” municipal issuers and would be “something that produces good or helpful
results or effects or that promotes well-being.” 14 “Benefit” is derived from the Anglo-French word
“benfet,” in turn derived from the Latin words “bene factum,” meaning “well done.”
One can correctly state that something will provide benefits, even “significant” benefits,
even if the benefits are outweighed by adverse consequences. For example, one can accurately
observe that “a benefit” of being homeless as a child is the impossibility of homework, or that a
benefit of having Alzheimer’s is that you get to meet new people constantly. But no one would
say that becoming homeless or developing Alzheimer’s “will benefit” anyone. To say that an
action “will benefit” someone suggests a positive net benefit.
So how would the SEC officials’ claim fare on the Politifact Truth-o-Meter? In making
their case that the recommended disclosures “will benefit issuers,” the SEC officials pointed to a
list of five factors that, they claim to believe, “generally weigh in favor” of making the disclosures:
1. The disclosures will enhance the issuers’ “ability to refinance existing obligations and
raise new capital.”
2. Legal risk can be reduced by accompanying cautionary language.
3. If municipal issuers are required to disclose similar information to regulators or to
secure funding, it is important that disclosure is “consistent across all contexts” and,
when disclosed, disclosed broadly.
4. Municipal issuers should not expect “appropriately framed current and/or forwardlooking information” to be second guessed by the SEC.
5. Municipal issuers can limit liability for forward-looking disclosures by following the
judicially developed “bespeaks caution” doctrine.
If this list is intended to motivate issuers to make voluntary disclosures, it does a sorry job.
Item 1 is the only actual benefit, and it is at best debatable if applied to
continuing disclosure filings as opposed to primary offering disclosure documents. According
to anecdotal evidence shared by investment bankers at recent Bond Attorneys Workshops and
other NABL venues, investment grade municipal issuers (outside of a few specialty
sectors) are neither
14

See https://www.merriam-webster.com/dictionary/benefit.
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rewarded in the primary market for voluntary disclosure efforts nor punished for failing to comply
with continuing disclosure undertakings. If a municipal issuer makes fulsome disclosure when it
does enter the market, would its offering really fare worse because it had not made voluntary
COVID-19 disclosure beforehand? I know of no evidence to support such a supposition.
Items 2, 4 and 5 do not show benefit at all. Rather, they admit potential securities law
liability (i.e., a disadvantage) and merely suggest how it may be minimized.
Item 3 implies that municipal issuers would have legal liability if they fail to give all
investors equal and simultaneous access to material information. But, of course, absent a very
unusual circumstance, a municipal issuer (unlike a corporate registrant) does not breach federal
securities laws by disclosing material facts selectively. Municipal issuers are not subject to SEC
Regulation FD and do not have fiduciary duties to shareholders. They owe bondholders only the
action required by their continuing disclosure undertaking or other contract. Consequently, they
are not exposed to liability under the federal securities laws for making selective disclosure, e.g.,
to investors who happen to attend an open meeting of the governing body. Accordingly, there
being no liability to avoid, volunteering information to all investors through EMMA does not
benefit municipal issuers by reducing liability exposure.
As noted above, the SEC officials imply that municipal issuers could be liable for
misleading omissions of material fact if they fail to include the recommended COVID-19
information in continuing disclosure filings. While that implication might have merit in some
circumstances if the omission were from a primary offering document, the same would not appear
to be true of contractually required continuing disclosure filings, at least if appropriate cautionary
language is included. For example, suppose an issuer’s annual filing notes that (i) it is intended
merely to comply with a contractual undertaking to provide historical data, (ii) the COVID-19
pandemic has adversely affected the issuer’s subsequent financial results, and (iii) therefore the
historical information provided by the filing is not indicative of future financial results. With such
cautionary language, how can a reasonable investor be misled by the omission of more recent
information and forecasts recommended by the SEC officials? If it cannot, then volunteering such
information would not appear to be required to avoid a violation of Rule 10b-5.
Accordingly, volunteering the information recommended by the SEC officials when
making continuing disclosure filings would not appear to provide a benefit to municipal issuers by
reducing liability exposure. Volunteering such information would not appear to “benefit”
municipal securities issuers unless it will provide sufficient pricing benefits in future offerings of
its securities to outweigh the cost and risks of volunteering the information.
What the Statement fails to mention, of course, is that municipal issuers must incur
substantial costs to reliably disclose the extent to which COVID-19 has affected and will affect
their financial results and condition. When making disclosures to investors, issuers are required
to exercise care not to misstate or misleadingly omit a material fact. They must vet and verify the
information that they disclose. In addition, to protect forward-looking statements under judicially
developed “bespeaks caution” doctrine, they must explain the substantial risks that may prevent
forecasted results from being realized. When the SEC officials state that they would not expect
voluntary disclosures to be second guessed by the SEC, they extended that expectation only to
information that is “appropriately framed.” To exercise due care when preparing disclosure
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documents and “appropriately” frame forward-looking statements with cautionary language,
municipal issuers would have to invest substantial time and expense. Doing so can divert resources
from other work that clearly furthers their governmental purposes. This is especially true when,
as at the present, municipal issuers are struggling to provide services and maintain stable financial
condition in the wake of the COVID-19 pandemic.
State and local government officials have fiduciary obligations to the government they
serve. When considering whether to take any action, including whether to make voluntary
disclosures to investors, they “should” do what they believe to be in the interests of that
government and its governmental purposes. If a municipal issuer would, in fact, secure a net
benefit by voluntarily disclosing the information recommended by the SEC officials (i.e., if
expected benefits outweigh cost and risk), then its officials should follow the SEC officials’ advice.
If the issuer’s municipal advisor believes that voluntary disclosure would result in sufficiently
enhanced investor relations to expect offsetting pricing benefits in future debt offerings (as may
be the case in some specialty sectors), then doing so may well “benefit” the municipal issuer.
States with high income tax rates may also believe that investors in their securities are largely state
residents, and that voluntary disclosure that benefits them is in furtherance of the state’s
governmental purposes. But will voluntary disclosure benefit a municipal issuer, as opposed to
the investing public, in most cases? The Statement certainly does not appear to make the case.
Duties of Municipal Advisors
If the recommendations in the Statement are sufficiently particularized to constitute
regulated advice, then the advice should have complied with the laws and rules applicable to
municipal advisors.
Under Section 15B(a)(1) of the Exchange Act, 15 as amended by Dodd-Frank, it is unlawful
for a municipal advisor to provide advice to a municipal entity or obligated person with respect to
municipal securities unless the municipal advisor is registered with the SEC and MSRB or
qualifies for an exemption from registration. In adopting its municipal advisor rules, the SEC made
a nod to the First Amendment, noted that it “does not intend to impede the deliberative process
that municipal entities engage in with their citizens,” and exempted from the registration
requirement “persons who comment on . . . the issuance of municipal securities by making use of
public comment forums provided by municipal entities or other public forums.” 16 The FAQs
extended this public discourse exemption to permit a “concerned citizen” to publish an op-ed piece on
a municipal securities issuance, a business owner to oppose an issuance that would facilitate a taking
of his or her business by eminent domain, and a political supporter or community leader to express his
or her views concerning an issuance. 17 Did a public discourse exemption extend to the SEC officials
when they issued the Statement, even though they are not citizens of most of the municipal issuers
that they urged to act? If it did, did it extend only to the registration requirement or also to the
duties of municipal advisors?

15

Securities Exchange Act of 1934 § 15B(a)(1), 15 U.S.C. § 78o-4(a)(1).
Release No. 34-70462 (September 20, 2013) at n. 512, available at: https://www.sec.gov/rules/final/2013/3470462.pdf.
17
Supra n. 8.
16
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Under Section 15B(a) of the Exchange Act, 18 as amended by Dodd-Frank, no municipal
advisor may engage in any deceptive or manipulative act or practice when advising a municipal
issuer.
In addition, under Section 15B(c)(1) of the Exchange Act, 19 as amended by Dodd-Frank,
a municipal advisor is deemed to have a fiduciary duty to any municipal entity that he or she
advises, and may not engage in any act, practice, or course of business that is inconsistent with the
fiduciary duty or in contravention of MSRB rules.
The MSRB has adopted rules governing the conduct of municipal advisors. Under MSRB
Rule G-42, 20 a municipal advisor advising a municipal entity must observe the fiduciary duties of
loyalty and care, must disclose all material conflicts of interest, must undertake a reasonable
investigation to determine that it is not basing any recommendation on materially inaccurate or
incomplete information, must deal honestly and with the utmost good faith with the entity, and
must act in the entity’s best interests without regard to the interests of the municipal advisor.
Grading the SEC
If, in issuing the Statement, the SEC and SEC officials did act as a municipal advisor, as
the SEC has broadly interpreted the provisions of Dodd-Frank, and their action was not fully
protected by the First Amendment, did they comply with applicable law and rules?
Did they register as municipal advisors? Neither the SEC nor either SEC official appear
on the SEC’s most recent list of registered municipal advisors.
Did they undertake a reasonable investigation to determine that municipal issuers would
benefit from voluntary disclosure before claiming that they would? Or did they base their assertion
of benefit on materially inaccurate or incomplete information? Did they merely assume that what
is good for investors and markets is good for issuers, regardless of costs and risks? If they did
make a reasonable investigation, why didn’t the Statement make a better case of benefit?
Did the SEC officials deceive municipal issuers by implying that they must volunteer
COVID-19 information to avoid liability for insider trading or by claiming that doing so is in their
best interests?
Did they act in the best interests of municipal issuers, or were they influenced by a conflict
of interest (promoting the SEC’s governmental purpose and the interests of investors ahead of the
governmental purposes of municipal issuers)? Did they adequately disclose their conflict of
interest when they advised municipal issuers to take action? If a dealer municipal advisor, to
appease its investor clients, advised municipal issuers to make voluntary disclosure when doing so
was not in their best interests and without disclosing that their advice was influenced by a conflict
of interest, how would the SEC respond?

18

Securities Exchange Act of 1934 § 15B(a), 15 U.S.C. § 78o-4(a).
Securities Exchange Act of 1934 § 15B(c)(1), 15 U.S.C. § 78o-4(c)(1).
20
Municipal Securities Rulemaking Board Rule G-42, available at http://www.msrb.org/Rules-andInterpretations/MSRB-Rules/General/Rule-G-42.aspx.
19
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Of course these questions (like many of my Notes) are completely academic. Even if the
recommendations in the Statement are sufficiently particularized to constitute regulated advice and
the SEC officials are not fully protected by the First Amendment, there is no risk that they will
face an administrative action by the SEC, and they are beyond the reach of FINRA (because they
are not broker-dealers) and the MSRB (which has no enforcement powers).
But whether or not the Statement includes regulated advice, shouldn’t the SEC and its
officials have adhered to the same rules imposed on municipal advisors by or at the direction of
Congress? Should they have recommended municipal issuer action that is neither legally required
nor (in many cases, at least) in their best interests?
If you are interested in exploring more practical issues, please proceed to this edition’s
reports by Paul Maco and Mike Bailey as well as an insightful exploration of electronic disclosure
issues by Stacey Crawshaw-Lewis, Glenn Weinstein, David Y. Bannard, and Erich Schmitz,
originally published in Municipal Finance Journal.
June 2020
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Practical Considerations in Electronic Disclosure by State and Municipal
Bond Issuers
Stacey Crawshaw-Lewis, Pacifica Law Group, Seattle, WA
Glenn Weinstein, Pugh Jones & Johnson, Chicago, IL
David Y. Bannard, Kaplan Kirsch & Rockwell LLP, Boston, MA
Erich Schmitz, Hawkins Delafield & Wood LLP, San Francisco, CA 1
State and municipal bond issuers increasingly use electronic media to communicate with
their various constituents, including investors. Issuer websites, multimedia investor presentations,
and social media can be used to share information, including financial and other information of
interest, to institutional, retail, and other bond investors quickly and widely. Issuers see benefits in
providing additional bond investor information through these and other electronic media channels
and also seek guidance in effectively navigating applicable securities law requirements. This
article is intended to identify practical considerations in the use of electronic media in light of the
antifraud requirements under the federal securities laws that apply when issuers provide financial
or operating information reasonably expected to reach bond investors, e.g., when issuers “speak to
the market.” 2 Sample procedures that reflect these considerations are included as a resource in the
Appendix.
Municipal Issuers’ Use of Electronic Disclosure
Increasing Use of Electronic Disclosure. Issuers increasingly use websites, social media,
and other electronic media to communicate with their constituents. In 2008, the Securities and
Exchange Commission (SEC) observed that companies were providing more information—in
volume and type—through company websites and, accordingly, that investors were turning to
websites as key information sources. 3 Recognizing this development, the SEC has encouraged the
use of electronic disclosure to provide investor information, including in its 2008 Guidance. 4

1

The authors would like to thank the National Association of Bond Lawyers for the support it provided in
connection with the preparation of this article. The authors also would like to particularly thank the following
individuals for the assistance they provided in connection with preparation of this article: Brian Garzione (Hawkins
Delafield & Wood LLP, Washington DC), Lesly Gaynor Murray (Butler Snow LLP, Atlanta, GA), Erin Law
(McManimon Scotland & Baumann, LLC, Roseland, NJ), Rebecca Lawrence (Ballard Spahr LLP, Minneapolis,
MN), Erik Long (Ice Miller LLP, Indianapolis, IN), Brian Peltier (Fryberger, Buchanan, Smith & Frederick, Duluth,
MN), Katherine Thursby Ortega (Fox Rothschild LLP, San Francisco, CA), and Jade Turner-Bond (Nixon Peabody
LLP, Los Angeles, CA).
2
The National Association of Bond Lawyer’s (NABL) publication Crafting Disclosure Policies, August 20, 2015,
provides more general guidance regarding disclosure policies and procedures, including issuer websites and certain
“other instances in which statements might be made by an issuer that could be determined to be subject to scrutiny
under federal securities laws….” Crafting Disclosure Policies, Nat’l Assoc. of Bond Lawyers, B14-17 (2015)
[hereinafter “Crafting Disclosure Policies”]; see, e.g. SEC, Report of investigation in the Matter of the City of
Harrisburg, Pennsylvania Concerning the Potential Liability of Public Officials with Regard to Disclosure
Obligations in the Secondary Market, Exchange Act Release No. 69,516 (May 6, 2013),
https://www.sec.gov/litigation/investreport/34-69516.htm [hereinafter the “Harrisburg Report”].
3
Commission Guidance on the Use of Company Web Sites, Exchange Act Release No. 58,288, Investment
Company Act Release No. 28,351, 17 C.F.R. §§ 241 and 271 (Aug. 1, 2008) [hereinafter the “2008 Guidance”],
https://www.sec.gov/rules/interp/2008/34-58288.pdf.
4
See, generally, Statement of the Commission Regarding Disclosure Obligations of Municipal Securities Issuers
and Others, Securities Act Release No. 7049, Exchange Act Release No. 33,741, 59 Fed. Reg. 12,748, 17 C.F.R.
211, 231, and 241 (Mar. 9, 1994), https://www.sec.gov/rules/interp/1994/33-7049.pdf [hereinafter the “SEC 1994
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Since the SEC made these statements a decade ago, the use of websites, including by
municipal issuers to communicate with investors, has increased dramatically. In his 2001 treatise
Making Good Disclosure, Robert Dean Pope noted the clear future of electronic dissemination of
information but also the uncertain regulatory landscape. 5 Only eight years later, the third edition
of Disclosure Roles of Counsel noted that the SEC had provided guidance regarding disclosure
through websites and that many issuers were providing website disclosure to bond investors. 6 In
terms of the type of information being provided, the Government Finance Officers Association
(GFOA) notes that “[m]any governments use their websites to provide disclosure information
electronically, including preliminary official statements (POS), audited financial statements,
feasibility reports, continuing disclosure filings, and other important financial and budgetary
information.” 7
The continuing disclosure regulation that applies to municipal bond underwriters,
Rule 15c2-12(b)(5)(i) (the “Rule” or “Rule 15c12-12”), now requires that new issue and
continuing disclosure be posted via electronic disclosure to the Municipal Securities Rulemaking
Board’s (MSRB) Electronic Municipal Market Access (EMMA®) website. 8 The MSRB describes
EMMA® as “the official repository for information on virtually all municipal bonds, providing
free access to official disclosures, trade data, and other information about the municipal securities
market.” 9 Pursuant to Rule 15c12-12, continuing disclosure undertakings require that annual
financial information and listed event notices be posted to EMMA®. 10 Issuers also may choose to
post additional voluntary disclosure, create customized “EMMA® issuer homepages” and sign up
to receive EMMA® alerts.
Increasingly, issuers use social media, such as official Facebook®, Twitter®, and
LinkedIn® accounts, to communicate with their constituents, but at this point, few municipal bond
issuers or other participants in the municipal market view social media as a channel for
communicating with investors. On the corporate side, companies more frequently use social media
as part of or as a complement to an investor relations program. 11 The SEC noted in the Netflix
Release”]; see also, SEC Interpretation: Use of Electronic Media, Securities Act Release No. 7856, Securities
Exchange Act 42,728 (Apr. 28, 2000) [hereinafter the “2000 Guidance”], https://www.sec.gov/rules/interp/3442728.htm; see also, 2008 Guidance (“[i]ndeed, because we recognize the enormous potential for the Internet to
promote the goals of the federal securities laws, we wish to continue to encourage companies to develop their
websites in compliance with the federal securities laws so that they can serve as effective information and analytical
tools for investors. Enhanced company website presentation of information can benefit investors of all types by
enabling them to gather information about a company at a level of detail they believe is satisfactory for their
purposes.”).
5
Robert Dean Pope, Making Good Disclosure: The Role and Responsibilities of State and Local Officials Under the
Federal Securities Laws 77 (2001).
6
American Bar Association Section of State and Local Government Law, American Bar Association Section of
Business Law Committee on Federal Regulation of Securities, and National Association of Bond Lawyers,
Disclosure Roles of Counsel in State and Local Government Securities Offerings 244 (3d ed., 2009) [hereinafter
“Disclosure Roles of Counsel”].
7
GFOA, Best Practice: Using Technology for Disclosure, Government Finance Officers Association (last visited
March 3, 2018), http://www.gfoa.org/using-technology-disclosure.
8
Municipal Securities Disclosure 17 C.F.R. 240.15c2-12(b)(5)(i) (LEXIS through Feb 5, 2018).
9
EMMA® Home Page, https://emma.msrb.org/ (last visited February 7, 2018.
10
See supra note 10.
11
Julie Jones and Cynthia McMakin, Is Your Company Tweeting Towards Trouble?—Twitter and Securities Law
Compliance, 23 Insights: The Corporate and Securities Law Advisor 19, 20 (2009) (“Companies also are
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Report defined below that there has been rapid growth in the use of social media for corporate
communications with shareholders and other investors since the 2008 Guidance and that the
Commission “supports companies seeking new ways to communicate and engage with
shareholders and the market.” 12 A 2016 National Investor Relations Institute (NIRI) Social Media
for Investor Relations Survey found that 28% of corporate investor relations professionals use
social media to communicate with investors. 13
Antifraud Requirements. The antifraud requirements under the federal securities laws
apply whenever state or municipal bond issuers “speak to the market,” including through electronic
disclosure. 14 Issuers “are responsible for the accuracy of their statements that reasonably can be
expected to reach investors or the securities markets regardless of the medium through which the
statements are made, including the Internet.” 15 Issuers may neither make a misstatement of
material fact nor omit to state a material fact necessary in order to make the statements made, in
the light of the circumstances under which they were made, not misleading, in connection with the
purchase or sale of any security. 16 “If they do, they could become exposed to an action by investors
for damages, if the issuer’s misstatement or omission is reckless or intentional, or to an
enforcement action by the SEC, if it is negligent, reckless, or intentional.” 17 In addition to
preliminary and final official statements, continuing disclosure filings, and other formal investor
disclosure, statements made through electronic disclosure channels may be subject to the antifraud
requirements. 18
Accordingly, issuers should be mindful of the potential application of the federal securities
laws to financial, operating, and other information that is relevant to bond investors and is posted
on their websites, on EMMA® issuer homepages, on social media and through any other electronic
means. In the case of the City of Harrisburg, Pennsylvania, 19 the SEC conducted an enforcement

increasingly using Twitter as a free method of real-time dissemination of information being disclosed on Web casts
and conference calls.”).
12
SEC, Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934: Netflix, Inc., and
Reed Hastings, Exchange Act Release No. 69,279, 8 (Apr. 2, 2013), https://www.sec.gov/litigation/investreport/3469279.pdf [hereinafter the “Netflix Report”].
13
See NIRI, Social Media for Investor Relations Survey (2016); see also Matteo Tonello, Corporate Use of Social
Media, Harvard Law School Forum on Corporate Governance and Financial Regulation (May 17, 2016),
https://corpgov.law.harvard.edu/2016/05/17/corporate-use-of-social-media-2/ (“Twitter and Facebook are the two
most frequently adopted social media platforms for corporations. The data show that adoption of Twitter and
Facebook exceeds 47 percent and 44 percent, respectively…”); Ted Merz, PR, Investor Relations Turn to Twitter,
Bloomberg Professional Services (May 31, 2017) (noting that “Bloomberg’s decision to integrate tweets into its
professional terminal has put these posts directly in front of investors.”).
14
See, e.g., the Harrisburg Report.
15
2000 Guidance; see also supra note 2, at B-14 (“Any information included on an issuer’s website, in full text or
by a link to a third-party website, could be viewed as reasonably expected to reach investors, and, depending upon
the circumstances, could also be viewed as a statement made in connection with the purchase or sale of securities.
Consequently, the information could subject the issuer to liability under the securities law if it contains a material
misstatement or misleading omission that is not corrected in a filing with EMMA.”).
16
See 17 C.F.R. § 240.10b-5 (LEXIS through Feb 5, 2018); see also 15 U.S.C.S. § 77q(a) (LEXIS through Pub. L.
No. 115-117).
17
Crafting Disclosure Policies, supra note 2, at 1.
18
See 2000 Guidance.
19
Harrisburg Report (“Investors may be more likely to rely upon statements from public officials where written
undertakings made pursuant to Rule 15c2-12 have not been fulfilled and required continuing disclosures are not
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action on the basis of misleading statements about the City’s financial condition contained in
official City documents such as the mayor’s State of the City Address, Proposed Annual Budget
and Mid-Year Fiscal Report, documents that the City was not required to (and did not) file on
EMMA® but did post on its own website. The materiality of these statements was enhanced by
the City’s failure to post required annual filings and event notices to EMMA® for several years.
The SEC’s report contained a warning:
Public officials should be mindful that their public statements, whether written or oral, may
affect the total mix of information available to investors, and should understand that these
public statements, if they are materially misleading or omit material information, can lead
to potential liability under the antifraud provisions of the federal securities laws. 20
It is important to note, however, that the Harrisburg case may not be representative because
the overall mix of information provided to investors was quite limited. It is unclear whether the
SEC would have reached the same result if the City had posted all of its required annual filings
and event notices to EMMA®. 21 Nonetheless, the case underscores that issuers should be as
mindful of statements made through electronic disclosure as of any other statement that reasonably
could be expected to reach bond investors.
With that caution, issuer websites, investor presentations, social media, and other electronic
disclosure can be a valuable disclosure and investor communication tool for issuers, potentially
representing a cost-effective and immediate way to reach a broad range of retail and institutional
bond investors. The GFOA recommends that bond issuers use website, EMMA features, and other
technology to share debt, financial, and other information with the municipal bond market. 22 The
GFOA notes that advantages to issuers may include broadening and accelerating the distribution
of information to the market, reducing investor inquiries and making information readily available
and more accessible to investors. One of the benefits of maintaining an active investor relations
program may be to provide a fuller total mix of information to investors, such that a particular fact
is less likely to significantly alter the total mix of information made available. 23
Electronic disclosure may be a particularly helpful tool in providing information to all bond
investors on an equal basis, reducing information asymmetry among institutional, retail, and other
bond investors. The antifraud provisions of the securities laws do not establish a basis for liability
based solely on the selective disclosure of information. Regulation FD requires that corporate
available through the Municipal Securities Rulemaking Board’s Electronic Municipal Market Access (‘EMMA’)
system.”).
20
Id.
21
Id. (“There is a substantial likelihood that a reasonable investor would consider the financial condition of the City
important in making an investment decision, and there were no other disclosures made by the City as part of the total
mix of information available to enable investors to consider other information. These public officials’ statements
were the principal source of significant, current information about the issuer of the security and thus could
reasonably be expected to influence investors and the secondary market. Because statements are evaluated for
antifraud purposes in light of the circumstances in which they are made, the lack of other disclosures by the
municipal entity may increase the risk that municipal officials’ public statements may be misleading or may omit
material information.”).
22
GFOA, Using Technology for Disclosure.
23
See TSC Indust. Inc. v. Northway Inc., 426 U.S. 438, 449 (1976) (standard of materiality stated as “[T]here must
be a substantial likelihood that the disclosure of the omitted fact would have been viewed by the reasonable investor
as having significantly altered the ’total’ mix of information made available.”).
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issuers that disclose material nonpublic information to some investors must make that information
public. 24 Regulation FD does not prohibit selective disclosure by municipal issuers, however. 25
Posting information to EMMA® and posting to an issuer’s website, if established as a channel for
providing information to investors, 26 may nonetheless help make information available to all
investors at the same time and advance issuer goals of transparency and fairness.
Likewise, social media may serve as a channel—in addition to EMMA® and an investor
relations page—for making investor information public. 27 Although there are no direct regulations
or even much commentary regarding social media and disclosure in the municipal securities
context, the guidance available in the corporate context (albeit for corporate issuers that are subject
to Regulation FD) is helpful in establishing that social media may serve as an official channel for
making information available to investors. As described in the SEC’s Netflix Report, the CEO of
Netflix, Inc. announced a major monthly viewership landmark on his Facebook® page, raising
questions about whether this constituted proper public disclosure of investor information. 28 The
SEC concluded that companies may use social media outlets to announce information pertinent to
investors under some circumstances. The SEC reiterated its 2008 Guidance regarding use of
company websites, 29 explaining “that issuers must take steps sufficient to alert investors and the
market to the channels it will use for the dissemination of material, nonpublic information” 30 and

24

SEC, Final Rule: Selective Disclosure and Insider Trading, Securities Act Release No. 7881, Exchange Act
Release No. 43,154, Investment Company Act Release No. 24,599, 17 C.F.R. §§ 240, 243, and 249 (Oct. 23, 2000),
www.sec.gov/rules/final/33-7881.htm (“Final Rule FD”). Regulation FD requires, with respect to the corporate
markets, that issuers that disclose “material nonpublic information to certain enumerated persons (in general,
securities market professionals and holders of the issuer's securities who may well trade on the basis of the
information)… must make public disclosure of that information.”
25
See Paul S. Maco, Director, Sec. and Exch. Comm’n Office of Mun. Sec., Speech by SEC Staff: Securities Laws
and the Municipal Issuer: Points for the Electronic Era (Sept. 13, 2000),
https://www.sec.gov/news/speech/spch397.htm (“[t]he first thing that you should know about Reg. FD is that it does
not apply to municipal securities; it is not based on the antifraud provisions of the securities laws. It does apply to
the selective disclosure of material nonpublic information by companies registered with the Commission…However,
as is often the case with other Commission regulations, rules and positions for registered securities, in some
situations, Reg. FD might be a useful source of guidance for municipal securities issuers and practitioners. For
example, if you want to ‘speak to the market’ because you are concerned that information may have been revealed
to a few, but not all, investors, why not promptly send a notice to the NRMSIRS and take a cue from Reg. FD by
issuing a press release?”).
26
Posting information to a website may be a part of a corporate issuer’s process for curing selective disclosure: “In
the Proposing Release, we stated that an issuer's posting of new information on its own website would not by itself
be considered a sufficient method of public disclosure. As technology evolves and as more investors have access to
and use the Internet, however, we believe that some issuers, whose websites are widely followed by the investment
community, could use such a method. Moreover, while the posting of information on an issuer's website may not
now, by itself, be a sufficient means of public disclosure, we agree with commenters that issuer websites can be an
important component of an effective disclosure process. Thus, in some circumstances, an issuer may be able to
demonstrate that disclosure made on its website could be part of a combination of methods, "reasonably designed to
provide broad, non-exclusionary distribution" of information to the public.” Final Rule FD at § II.B.4.b.
27
2008 Guidance at 40 (“Since all communications made by or on behalf of a company are subject to the antifraud
provisions of the federal securities laws, companies should consider and put in place controls and procedures to
monitor statements made by or on behalf of the company on these types of electronic forums.”).
28
Netflix Report at 5, 8.
29
2008 Guidance.
30
Netflix Report at 8.
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concluded that these principles “apply with equal force to corporate disclosures made through
social media channels.” 31
Social media communications can constitute “speaking to the market” and give rise to
liability under federal securities law and, potentially, an SEC enforcement action for fraud, a point
underscored by the recent SEC settlement with TESLA, Inc. (Tesla) and Tesla CEO Elon Musk in
connection with Musk’s tweets regarding potentially taking Tesla private. 32 Without admitting or
denying the allegations, Tesla and Musk agreed to implement enhanced controls over social media
disclosure, including retaining a securities lawyer to ensure compliance with Tesla’s disclosure
policy and controls and pre-approving tweets that reasonably could contain information material
to investors. 33
Practical Considerations
The following discussion outlines practical considerations for state and municipal
bond issuers using websites, EMMA® issuer homepages, and social media channels to
communicate with institutional, retail, and other bond investors, and concludes with a discussion
of policies and procedures consistent with these considerations. The technology for making
information available, including to bond investors, has evolved rapidly, as has the use and adoption
of such technology. One result of such rapid evolution is that there is little direct law regarding the
use of electronic disclosure in the municipal bond market. 34 Thus, it may be helpful to look to
guidance issued by the SEC in connection with electronic disclosure in the corporate market, as
well as guidance provided by thoughtful market participants, including the NABL, GFOA, and
others. The following discussion of practical considerations draws on this guidance, providing
specific suggestions for issuer websites, EMMA® issuer homepages, and social media channels.
It is important to note, as a threshold matter, that Rule 15c2-12 and the continuing
disclosure undertakings entered into by state and municipal bond issuers as a result of the Rule
require that annual filings and event notices be posted to EMMA®. Issuers are not required to
provide continuing disclosure beyond these undertakings. Thus, communications through other
electronic media are voluntary and should be supplemental to required filings made through
EMMA® (i.e., they cannot take the place of required filings). To provide all market participants
with equal access to investor-related information voluntarily posted to an issuer’s investor relations
page or distributed via social media, the issuer may choose also to post the information to
EMMA.®
Issuer Websites. Issuer websites, including investor relations pages, are a common means
for issuers to communicate with bond investors. Many issuers host investor relations pages on their
official issuer websites. Others may provide investor relations information through third-party

31

Id. at 5.
See SEC Press Release: Elon Musk Settles SEC Fraud Charges; Tesla Charged With and Resolves Securities Law
Charge (Sept. 29, 2018) available at https://www.sec.gov/news/press-release/2018-226.
33
Tesla, Inc., Form 8-K (October 16, 2018), available at
https://www.sec.gov/Archives/edgar/data/1318605/000156459018024373/tsla-8k_20181016.htm.
34
Cf. Harrisburg Report.
32
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providers, such as BondLink®. 35 The following practice pointers may be helpful with regard to
website disclosure, whether the disclosure is made through the issuer’s website or through a thirdparty provider.
•

Investor relations pages. An investor relations page (or pages) can play a role in clearly
identifying information intended for investors and separating this information from that
intended for other constituents. To this end, consider tools such as page hierarchy or tiering,
labeling, introductory text, and visual and other cues. Clear delineation of information
intended for investors and of information intended for other constituent purposes may help
inform the reader of the context or “circumstances” under which the statements are made.
To reinforce the role of the investor relations page, issuers may also use a customized
EMMA® issuer homepage to provide the address of the issuer’s investor relations site,
communicating to investors that the issuer has an investor relations site used to present
information of interest to investors from time to time. Issuers also may want to use this
space to alert investors to their use of social media, e.g., Twitter or Facebook, for posting
information of interest to investors.

•

Disclaimers. Introductory text on an investor relations page can provide context to
investors accessing the information and may include appropriate disclaimers. Generally, a
disclaimer is ineffective in shielding an issuer from the antifraud laws. 36 The SEC does not
view a disclaimer alone as sufficient to insulate a company from responsibility for
information that it makes available to investors whether through a hyperlink or otherwise. 37
To assume otherwise, the SEC says, would permit unscrupulous issuers to make false or
misleading statements available to investors without fear of liability as long as the
information is accompanied by a disclaimer. 38
A disclaimer can be effective to provide more informed disclosure rather than provide a
shield; e.g., to inform the reader of context relevant to information included within or
linked from its website and thus to inform the “circumstances” under which the statements
are made. 39 For example, a disclaimer could describe the purpose and scope of an investor
relations page and its limitations.40 That is, a disclaimer may remind visitors that
documents are dated and that the issuer does not undertake to update documents. When a
website user selects a hyperlink, additional explanation may be appropriate. For example,
an exit notice window can inform users that they are exiting the issuer’s website and will

35

For example, see the Port of Los Angeles page hosted by BondLink® at https://www.portoflabonds.org/port-oflos-angeles-bonds-ca/i1683.
36
2008 Guidance.
37
See supra note 3, at 36 (citation omitted).
38
Id.
39
2 Robert A. Fippinger, The Securities Law of Public Finance 8-40 (3rd. ed., 2017).
40
“In light of the cautionary advice from the SEC, issuers that establish an investor information Web page may find
it prudent to have a general disclaimer in a prominent position on the homepage (i.e. the opening screen without a
need to scroll down), substantially as follows: The only information on this Web site that is posted with the intention
of reaching the investing public, including bondholders, rating analysts, financial advisors, or any other members of
the investment community, is located on the Investor Information Web page, access to which requires review of and
consent to the conditions contained in the Investor Information Terms of Use.” Disclosure Roles of Counsel, at 230.

17

thereafter receive information from a source other than the issuer. 41 The notice also can
explain why the information is provided and make clear that the issuer is not approving or
endorsing the information. 42
•

Contact information. As noted below under the heading “Policies and Procedures,” it is
helpful to designate one or more responsible individuals to maintain control over the
information provided to investors. The website should include contact information for the
responsible individuals to whom investors should direct questions, including phone
numbers and email addresses.

•

Financial and operating information. Many issuers post annual financial reports
(including audited financial statements), and many also post operating data. Issuers also
may post interim financials and budgets, which may be particularly helpful for issuers who
experience delay in receiving audits. Financial and operating information necessarily is
subject to becoming stale, and should:
o Be reviewed for material accuracy and completeness (like any information posted or
linked to the site);
o Be presented as of a specific date; and
o Include additional explanations as necessary (for example, to indicate if particular
information is unaudited).
As discussed below under the heading “Use of Archives,” issuers should consider when
information should be moved to an archive section of the site (for example, when more
current information on the topic is posted), and when information should be removed from
the site altogether (for example, it may be appropriate to remove an official statement for
bonds at final maturity or earlier redemption). 43 Moving historic information to an archive
section helps alert the reader that the information is stale.

•

Forward-looking statements. Issuers may choose to post forward-looking information,
such as budgets or projections, but, as with any other forward-looking statement, such
information should be:
o Based on reasonable assumptions; and
o Accompanied by appropriate cautionary language such as a description of relevant
factors that can cause the actual results to change materially and the substantial risks to
achieving the forecasted result. 44

•

Official statements. Many issuers post official statements on their investor relations
websites after issuance or include a link to the official statement on EMMA®. 45 The

41

Supra note 3 at 36. The SEC also notes that a company would not be shielded from antifraud liability for
hyperlinking to information it knows, or is reckless in not knowing, is materially false or misleading.
42
See 2000 Guidance at § II.B.1.
43
Fippinger, supra at 8-41.
44
Supra note 2 at B-14.
45
Fippinger, supra at 8-41 (“Issuers may similarly conclude that official statements should remain on the issuer
website until final maturity. Old disclosure documents should be in an archive separate from current information,
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official statement may be a useful resource for investors until the bonds mature, at which
point the issuer may consider removing the official statement from the website. 46
•

Continuing disclosure filings. Many issuers post their continuing disclosure filings on
their investor relations website in addition to posting them on EMMA®. To comply with
undertakings under Rule 15c2-12, filings must be posted to EMMA® (that is, website
posting is not sufficient).

•

Third-party reports. If third-party reports will be posted, issuers should consider whether
any consent is required prior to posting. Exercise particular care when posting (or
hyperlinking) to third-party information (as with any other information posted or linked,
third-party information should be reviewed for material accuracy and completeness). A
hyperlink can create the appearance that the issuer has adopted the information as its own. 47
To avoid the appearance of adoption or attribution, the issuer should take care to visually
structure its webpage in a way that segregates the hyperlink from the rest of the page.
Moreover, to avoid confusion or misunderstanding about what the issuer’s view or opinion
is with respect to the information provided in the hyperlink, the SEC recommends contextdependent explanations. 48 The SEC also suggests including exit notices or intermediate
screens to help avoid confusion as to the source of the third-party information. 49

•

Investor presentations. As noted above, the antifraud provisions of the securities laws do
not prohibit selective disclosure of information, and Regulation FD is not applicable to
municipal issuers; therefore, selective disclosure by municipal issuers is not prohibited.
However, in the interests of transparency and fairness, issuers may endeavor to provide
information equally to all investors. Issuers often communicate directly with investors
between issuances including through investor calls or presentations at investor
conferences. Consider whether the issuer’s website can be used to provide this information
to investors more broadly. To this end, an issuer could post information regarding
upcoming investor presentations or calls, copies of presentations, and transcripts or
summaries of calls.

with an entry notice that the documents are dated as of their date, and that the issuer has not undertaken any updates
of the archived official statements. An alternative is to reference the location of the official statements on EMMA
and possibly provide a hyperlink from the website to EMMA.”).
46
See Note 42, supra.
47
See 2000 Guidance (The 2000 Guidance proposes two potential theories of liability: Liability under entanglement
theory would depend on an issuer’s level of pre-publication involvement in the preparation of the information. In
contrast, liability under the adoption theory would depend upon whether, after its publication, an issuer explicitly or
implicitly, endorses or approves the hyperlinked information.).
48
2000 Guidance (“An issuer might explicitly endorse the hyperlinked information. For example, a hyperlink might
be incorporated in or accompany a statement such as "XYZ's web site contains the best description of our business
that is currently available." Likewise, a hyperlink might be used to suggest that the hyperlinked information supports
a particular assertion on an issuer's web site. For example, the hyperlink may be incorporated in or accompany a
statement such as, "As reported in Today's Widget, our company is the leading producer of widgets worldwide."
Moreover, even when an issuer remains silent about the hyperlink, the context nevertheless may imply that the
hyperlinked information is attributable to the issuer.”)
49
2008 Guidance.
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•

Investor inquiries and answers/FAQs. From time to time, investors may inquire about
content posted on an issuer’s website or about its outstanding bond issues. Information
regarding investor inquiries and responses between issuances may be made available
broadly through the issuer’s investor relations page(s), for example by posting a log of
questions and answers (a “FAQ”). 50 As described below, issuer policies and procedures for
electronic disclosure should designate an “Investor Inquiry Coordinator” 51 or other
responsible individual to manage inquiries from investors, to direct inquiries to a single
individual within the organization, and to include steps for handling inquiries so that
responses do not contain material misstatements or omissions. 52

•

IRMA letters. Issuers may post independent registered municipal advisor (IRMA) letters
on websites for the purposes of the IRMA exemption under the rule requiring registration
of municipal advisors. 53 The SEC Office of Municipal Securities has advised that
municipal entities may provide the required municipal advisor representations by posting
IRMA letters on its website with a statement of intent that market participants receive and
use it for purposes of the IRMA exemption. 54

•

Use of archives. An archive section of an investor relations site can provide historical
information, which may continue to be helpful to investors for reference or for comparative
or other purposes. Dated material necessarily becomes stale, however, and historical
information should be presented in a manner that makes clear the dated nature of the
information. 55 To avoid confusion, the SEC recommends (1) separately identifying the
historical information by dating the material and (2) segregating historical information in
a different section of the website. 56 Moreover, an issuer could consider asking that users
acknowledge the date of the historical information by clicking an “I agree” button before
accessing the archival information. Issuers should consider the timing for relocating

50

Crafting Disclosure Policies at B-15.
Id. “In instances where the investor inquiry elicits a response that is in substance already contained within a
document previously provided to investors (Official Statement, Annual Filing, Event Notice, etc.), then the response
to the investor inquiry should be drawn from that document. In instances in which an investor inquiry elicits a
response that is not already contained in such a document, an issuer may need a process to ensure that information it
provides to the investor does not contain a material misstatement or a misleading omission, depending on the
information that is sought. In addition, the issuer may consider if it is providing “inside” information to one or a
small group of investors that allows them to trade to the disadvantage of other investors. In these instances, the
issuer may decide to prepare a carefully written response to the investor that it also disseminates to other investors
on its website or EMMA.”
52
Id.
53
Registration of Municipal Advisors, Exchange Act Release No. 70462 (Jan. 2014),
https://www.sec.gov/rules/final/2013/34-70462.pdf).
54
SEC, Registration of Municipal Advisors Frequently Asked Questions (Last updated Sept. 20, 2017) (The SEC
“staff believes that a municipal entity could provide its required representations in any reasonable manner, including
one written disclosure to multiple transaction participants, to show that it is represented by, and will rely on the
advice of, its independent registered municipal advisor. The staff further believes that a municipal entity could
provide the required representations in one written disclosure to multiple market participants by posting it publicly
on its official website and clearly stating in the written disclosure that by publicly posting the written disclosure the
municipal entity intends that market participants receive and use it for purposes of the independent registered
municipal advisor exemption. [January 10, 2014].”). Example letter at
https://comptroller.texas.gov/programs/systems/treasury-ops/exemption-letter.php).
55
2008 Guidance.
56
Id.
51
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information to the historical section when it becomes stale and for removing the
information altogether when no longer relevant.
•

Website security. The GFOA notes that a benefit of web-based disclosure is that it allows
the issuer to control the content and timing of the release of the information. 57 To achieve
control over content, issuers should take steps to protect the security of their website, so
that information is not compromised by unauthorized users. Issuers also should take steps
to prevent inadvertent disclosure (through web-crawling, for example). 58 Precautions could
include use of strong passwords, firewalls, and indiscernible file names, and unlinking
confidential information from a publicly facing web server. Issuer electronic media or
disclosure polices should address security issues surrounding disclosure and posting of
materials. 59

Any information posted to an issuer’s investor relations site should be reviewed carefully
for material accuracy and completeness by responsible individuals, consistent with the issuer’s
disclosure policies and procedures. The above practice pointers also advise care in designing an
investor relations site and in posting categories of information to the site, so that investors
understand the purpose, scope, and limitations associated with the information. Additional care is
advised for historic, third-party, and forward-looking information that presents particular
challenges. The list is not exhaustive; these general principles may be helpful to consider in
connection with other information, or categories of information, that issuers may wish to share
through their investor relations site.
Customized EMMA® Issuer Homepages. With the introduction of EMMA® issuer
homepages, issuers use EMMA® issuer homepages in addition to, or in lieu of, issuer investor
relations sites. The following background information and practice pointers may be helpful with
regard to EMMA® issuer homepage disclosure.
In February 2014, the MSRB began a pilot program allowing issuers to customize home
pages on EMMA. 60 Many issuers have created customized EMMA® issuer homepages to include
information useful to investors, including contact information for the issuer’s disclosure
representative and the address of the issuer’s investor relations website. If an issuer also uses one
or more social media channels to disseminate information to investors, an issuer may consider
adding that information to its EMMA® issuer homepage. Issuers may consider posting additional
information on a customized EMMA® homepage, such as information explaining where investors
may find information on EMMA® for bond issues of the issuers under different base CUSIP
numbers.
Issuers may even consider posting information on a customized EMMA® homepage in
lieu of an investor relations page on the issuer’s website. For example, on December 8, 2017, the
City of San Diego, California, shifted from an investor relations page(s) on its website to providing
investor information instead through a customized EMMA® issuer homepage. 61 This approach
57

GFOA, Using Technology for Disclosure.
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http://www.msrb.org/msrb1/EMMA/pdfs/EMMA-Issuer-Homepage-Fact-Sheet-for-Issuers.pdf.
61
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could allow an issuer to consolidate investor information on EMMA®, together with bond pricing
and trading information, and reach municipal market participants who primarily rely on EMMA®.
This approach also provides a clear separation from other information on the issuer’s website, by
directing investors only to EMMA® and entirely away from the issuer’s website. Drawbacks may
include EMMA’s relatively fixed format: Issuers can post documents only under specific
categories; documents are then displayed in order of posting date within the category; and issuers
may not edit or delete information once posted. The tools that issuers use to present information
on investor relations sites—page hierarchy or tiering, introductory text, visual cues, and entry or
exit messages—are currently not as readily available on EMMA®, although the MSRB continues
to add features from time to time. 62
Social Media Channels. Many of the practical considerations for investor relations sites,
or for EMMA® issuer homepages, are relevant to all electronic disclosure, including disclosure
through social media channels. Issuers should take care that information is materially accurate and
complete and, to that end, that investors understand the purpose, scope, and limitations associated
with the information. The additional cautions applicable to historic, third-party, and forwardlooking information apply. Hyperlinking is a key feature of social media, and issuers should
exercise care to avoid inadvertently approving or endorsing linked information. Any required
filings will need to be posted on EMMA® because a social media posting cannot take the place of
a required EMMA® filing.
Social media channels also present additional considerations. Information is shared
through social media channels quickly, informally, and in an interactive environment, to a group
of friends, followers, or connections. In addition to official social media accounts for an entity,
elected and appointed officials may distribute information about the entity through their own social
media accounts. Tweets are limited to 280 characters and cannot be edited 63 (Facebook® 64 and
LinkedIn® 65 posts can be edited). Issuers cannot completely control who will see a post and in
what sequence. Facebook® and LinkedIn® posts, and tweets, are displayed to users based on
algorithms that determine the timing of and order in which, or even whether, friends, followers, or
connections view the post. Issuers cannot “archive” or otherwise readily mark previously posted
information as dated or historic. Readers can comment on posts; out-of-date posts can become
reinvigorated with new commentary; and posts can go “viral” based on a comment or otherwise.
Issuers who use social media channels should monitor postings to be able to address quickly a post
that has resurfaced, or has been retweeted, out of context or in a manner that is misleading or
otherwise problematic. Issuers who use social media to communicate with investors may not wish
to “block” particular investors, due to considerations of fairness of access to information and
potential First Amendment considerations. 66 Some investors may, however, create challenges for
the issuer in an interactive environment.
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See http://msrb.org/msrb1/EMMA/pdfs/EMMA-Enhancements.pdf.
See https://help.twitter.com/en/new-user-faq (“No, you can’t edit a Tweet once you have posted it, but you can
delete your Tweet.”).
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See https://www.facebook.com/help/462476073850410?helpref=uf_permalink.
65
See https://www.linkedin.com/help/linkedin/answer/70179/editing-a-post-on-linkedin?lang=en.
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In Knight First Amendment Institute v. Trump, 17 Civ. 5205 (S.D.N.Y, May 23, 2018), a federal district court held
that the First Amendment prohibited the @realDonaldTrump account from blocking Twitter followers in response to
political viewpoints (decision available at
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22

With these additional considerations, state and municipal bond issuers will need to make a
threshold determination whether to communicate with bond investors through social media
channels, as a complement to information posted to EMMA® and/or an investor relations page.
The SEC has voiced support for corporate entities’ efforts to communicate with investors through
social media. 67 The real-time nature of social media communications provides a benefit in sharing
information promptly and broadly with investors. Issuers may wish to use social media to
communicate with investors to take advantage of the tools’ speed, efficiency, and transparency.
With the challenges and benefits of social media as context, the following points outline
practical considerations for issuers in using social media to communicate with bond investors.
•

Identifying channels for investor information. An issuer could consider establishing a
separate entity social media channel for bond investor communications. 68 An issuer could
instead use its general social media channel but identify information of interest to investors
with labeling (a #bonds or #investornews hash tag, for example) 69 or introductory text (for
example “Financial news:”). Some information may simply be ill suited to being shared
through social media channels, requiring more context, and may be better suited to posting
on an investor relations page or EMMA®.
If an issuer intends to distribute information of interest to investors through a social media
channel, consider including the entity’s social media account information on the EMMA®
issuer homepage, or the issuer’s investor relations page and in other investor
communications. Elected and appointed officials should be aware that the entity intends to
distribute investor information through the entity’s social media account and should take
care not to inadvertently establish their individual social media accounts as additional
channels for investor communications. 70

•

Disclaimers. Introductory text also can play an important role in providing context to
investors reading the information, and this introductory text may include appropriate
disclaimers. An additional consideration for social media is how to fit disclaimer language
in the Twitter®, Facebook®, LinkedIn® bio or profile or “pinned tweet,” and include key
context in as few as 280 characters. Possible approaches would be to include a brief note
of caution in the account’s bio or profile, together with a link to the issuer’s investor
relations website for more detailed information. A particular announcement (regarding, for

https://knightcolumbia.org/sites/default/files/content/Cases/Twitter/2018.05.23%20Order%20on%20motions%20for
%20summary%20judgment.pdf.
67
Netflix Report at 8.
68
Catherine T. Dixon, Social Media and Regulation FD in a Post-Netflix World, 45th Annual Institute on Securities
Regulation (Sept. 1, 2013),
https://www.weil.com/~/media/files/pdfs/43220_chapter12_45th_institute_sec_reg_2013_vol_01.pdf).
69
See Ted Merz, supra at 3 (regarding corporate announcements labeled as being intended for a financial audience:
“Note the use of the dollar sign, called a “cash tag,” before the ticker. That’s done to direct the information to a
financial audience.”).
70
In contrast, see Richard Levick, The Impact of the SEC’s Social Media Pronouncement, Forbes (May 15, 2013),
https://www.forbes.com/sites/richardlevick/2013/05/15/the-impact-of-the-secs-social-mediapronouncement/#3c075bb83811 (noting as an example of companies establishing social media as a channel for
investor communications that “AutoNation listed five different places where investors could go for information,
including the Facebook and Twitter accounts of its chief executive.”).
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example, an upcoming investor presentation or release of annual financial statements)
could be posted as a hyperlink to the complete document (for example, “The City’s FY2018
audited financial statements are now available at [investor relations page link]”) or
included in a thread that includes introductory text and disclaimers. 71 Forward-looking
posts should include key assumptions and appropriate cautions; depending on complexity,
this information may need to be included through a hyperlink to a full statement on the
issuer’s investor relations site and/or EMMA® issuer homepage.
•

Contact information. A Twitter®, Facebook®, LinkedIn®, or other social media profile
or bio should include contact information for the responsible individuals to whom investors
should direct questions, including a phone number and email address.

•

Dating and archiving. It may be particularly challenging to identify dated or historical
information as it is posted or later retweeted or reinvigorated by commentary into a user’s
feed. Issuers should exercise particular care to keep the dated date of a document, and other
important context for financial and operating information, connected to the originally
posted information. Consider when a post should be deleted from social media, and
consider moving deleted posts to an archive section of the issuer’s investor relations
website.

•

Hyperlinking, retweeting, or sharing links. Issuers should exercise particular care in
hyperlinking to, or even presenting, third-party information. As described above, a
hyperlink can create the appearance that the issuer has adopted or endorsed the information.
Even with a “retweets/shares are not endorsements” note in a bio or profile, an issuer risks
the appearance of adopting or endorsing a retweeted or shared link. Including an
explanation for the share or retweet may be helpful.

•

Comments. In a similar manner, an issuer that interacts with commenters risks the
appearance of adopting or endorsing views or comments. An emoji “thumbs up” to a
misleading comment about the issuer being upgraded or beating budget could imply
agreement with the comment, for example. Issuers should monitor comments and respond
(if at all) with the same care as in responding to any other investor inquiry. 72 One approach
would be to add investor inquiries and responses to the issuer’s FAQ log of questions and
answers on its investor relations website.

•

Channel security. Issuers should take steps to protect the security of their social media
channels, so that the channel is not hijacked and so that information is not compromised
by unauthorized users or inadvertently disclosed.

71

Some corporations, for example, announce earnings information via social media channels. Mark Garrison, JP
Morgan Takes to Twitter for Earnings Release, Marketplace (Jan. 14, 2016),
https://www.marketplace.org/2016/01/12/business/bank-earnings-releases; Levick, supra, at 3 (“Zillow became the
first public company to solicit questions on its quarterly earnings call via Twitter and Facebook.”); Merz, supra, at 2
(“Companies post results on their web site and then tweet the link.”).
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2008 Guidance at II.B.4 (“Since all communications made by or on behalf of a company are subject to the
antifraud provisions of the federal securities laws, companies should consider and put in place controls and
procedures to monitor statements made by or on behalf of the company on these types of electronic forums.”)
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Any information posted through social media should be reviewed carefully for material
accuracy and completeness by responsible individuals, consistent with the issuer’s disclosure
policies and procedures. All of the cautions that apply to electronic disclosure apply to social
media, and social media presents particular challenges due to its real-time, interactive nature and
casual tone. Although the above points identify some of the challenges and suggest some
approaches to addressing the challenges inherent to social media communications, the list is not
exhaustive.
Policies and Procedures
Written bond disclosure policies and procedures may be helpful to state and municipal
bond issuers in facilitating compliance with the antifraud requirements of the federal securities
laws, particularly in light of the SEC staff’s emphasis on the importance of disclosure policies and
procedures. 73 For example, each of the settlements entered into by the SEC with municipal issuers
that self-reported violations of Rule 15c2-12 pursuant to the Municipalities Continuing Disclosure
Cooperation (MCDC) initiative required several actions to be taken by the issuer. 74 Among these
was adoption of formal disclosure policies and procedures and training of appropriate staff
regarding disclosure practices and procedures. 75
In addition to addressing new issue disclosure, annual audited financial statements, and
continuing disclosure, bond disclosure policies could address disclosure through electronic means,
including filings on the issuer’s website and, by implication, postings to social media accounts.
Crafting Disclosure Policies notes that “[s]tatements made ‘in connection with the purchase or
sale of securities’ include not only offering documents prepared for the purpose of selling
securities in primary offerings, but also continuing disclosure documents filed with the [EMMA
system]. . . .” and they have also been interpreted by the SEC and many courts to “ . . . include
other statements that are ‘reasonably expected to reach investors and the trading markets,’ e.g.,
those made on websites, in press releases, and even in reported speeches, even if the statements
are not intended for investors.” 76
Although each issuer will, by necessity, take a different approach to developing its
disclosure policies and procedures, certain elements should be included in all such policies and
procedures and should be applied to all disclosure that could influence an investor’s investment
decision, including postings on EMMA®, the issuer’s website, or through social media. These
include:
•

Designating an individual responsible for maintaining control over the issuer’s disclosure;

•

Reviewing the disclosure procedures periodically to ensure that they are being complied
with and that they are effective;

73

Crafting Disclosure Policies, p. A-1.
Municipalities Continuing Disclosure Cooperation Initiative (Nov. 13, 2014),
https://www.sec.gov/divisions/enforce/municipalities-continuing-disclosure-cooperation-initiative.shtml.
75
Crafting Disclosure Policies at III.C.2.
76
Id., citing Securities Act Release No. 7049; Exchange Act Release No. 33741 (March 9, 1994).
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•

Establishing a review process for all potential disclosures (including disclosure via the
issuer’s website and other social media accounts); and

•

Requiring training of the staff involved with disclosure.

The unique aspects of electronic disclosure should be considered in developing disclosure
procedures. The person responsible for maintaining control over an issuer’s disclosure likely also
will be made responsible for electronic disclosure, but he or she may require additional technical
guidance or support regarding the manner in which certain electronic disclosures are made. Thus,
a staff person with familiarity with the issuer’s website and other social media could be added to
the disclosure review team to assist with the technical aspects of these types of disclosure. Policies
and procedures could identify those websites and social media accounts with postings, tweets, or
other electronic communications that may be material to investors and could include these sites
and accounts within the scope of the policies and procedures. Procedures may provide for prior
review and approval of posts 77 as well as timely posting of corrections or clarifications of the prior
post. Similarly, because electronic postings do not disappear, procedures for addressing dated
materials on an issuer’s website or superseded posts should be developed. 78 Disclosure policies
and procedures likely should provide for a periodic review of the materials posted on an issuer’s
website and social media accounts and the removal of dated information or the shifting of it to a
separate historical or archive location. Such a review should likely be undertaken no less often
than annually, and more often for more frequent issuers. An issuer may wish to designate an
investor inquiry coordinator to whom all investor inquiries are directed and who is tasked with
responding to all investor inquiries, including those received through social media. The investor
inquiry coordinator’s email address and telephone number could be made widely available, both
internally so that inquiries may be properly forwarded, as well as on the issuer’s website, EMMA®
homepage, and other social media accounts.
Similarly, formal and informal public speeches of an issuer’s officials are comparable to
tweets and other less formal postings that could be material to an investor. To address this concern,
disclosure procedures could require notification of the designated disclosure officer before certain
information is posted, whether on the issuer’s website, Twitter® account (or the accounts of certain
officials), Facebook® page or any other media. The process for reviewing and managing postings
likely will have to vary by the type of information being posted and the medium of such posting,
but such processes could include review by one or more persons who are not the author of the
proposed posting to ensure that the information contained is materially accurate and complete.
Depending on the subject matter of the posting, one or more persons who are familiar with the
content may need to be consulted. For posts or tweets that address only a single issue, for example,
a more informal review may be appropriate, while for a more complex posting or tweet, such as
one regarding a material merger or consolidation, a more thorough review by multiple parties may
be prudent. Not all of the public statements of an issuer’s officials will be or can be subjected to
prior review, but an issuer may wish to consider making more frequent postings of information in
77
In its SEC settlement, Tesla/Musk agreed to implement procedures including pre-approval of tweets that
reasonably could contain material investor information. See n. 33 above.
78
Crafting Disclosure Policies at B-6, FN 15 (as noted in Crafting Disclosure Policies, “[i]f an issuer chooses to
include a document or link to it on its website, then it could be exposed to liability for allowing the document or link
to remain there without updating it to reflect a material subsequent event, unless the issuer clearly identifies the
document as dated and not indicative of current conditions.”).
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order to reduce the risk that such statements are actionable, given the total mix of available
information about the issuer, and acting promptly to clarify or correct inaccurate or potentially
misleading statements. 79
As with all other aspects of disclosure, training is an important component. The SEC
required all of the issuers with whom it has settled under the MCDC program and in recent
enforcement actions to adopt training policies and programs for issuer staff involved with
disclosure. By extending disclosure policies and procedures to cover electronic disclosure, the
training also could reflect the breadth of disclosure formats and help sensitize appropriate staff to
their roles and responsibilities with respect to all disclosure that could be material to an investor,
including that made through social media. Training should include not only the person(s) in charge
of disclosure and the team designated to review such disclosure, but it may be prudent also to
include information technology personnel and issuer officials who post information that might be
considered to be material to investors. Training may also be helpful in introducing new officials,
upon election or appointment, to the entity’s disclosure procedures. Depending on the officials’
use of social media and familiarity with these issues, additional training specific to electronic
disclosure—and especially social media disclosure—may be advisable.
Lastly, many state and municipal bond issuers maintain internal policies and procedures
regarding the permissible and appropriate use of the issuer’s social media, as well as impermissible
uses. These policies should likely be reviewed and updated to be consistent with, and cross
referenced to, the applicable provisions set forth in the issuer’s bond disclosure policies and
procedures. Many issuers update their social media policies regularly and require their employees
to certify that they have reviewed the policies and procedures and that they will comply with them.
By importing the key requirements relating to posting bond investor information to the issuer’s
website and other social media into these internal social media policies, the issuer may be able to
achieve a number of goals, including making all employees aware of the requirements relating to
posting any such material information, demonstrating good faith efforts to comply with the
applicable securities laws with respect to the posting of material information, and training
particular employees in these important matters.
Attached are sample electronic disclosure procedures reflecting these general points. The
sample procedures are intended to illustrate the potential subjects, among others, that may be
addressed in electronic disclosure procedures and should not be viewed as recommended
procedures. Rather, the sample procedures are intended as a resource for issuers considering the
adoption of written disclosure policies and procedures. The disclosure policies and procedures of
a particular issuer will be specific to that issuer, reflecting a number of factors.
Conclusion
Issuer websites, investor presentations, and social media can be used to share financial,
operating, and other information of interest to bond investors. These electronic disclosure channels
provide benefits for issuers in terms of being able to quickly and widely share information with
institutional, retail, and other bond investors. Technologies will continue to evolve. These practice
pointers for presenting information clearly, in context, and with disclaimers and other markers to
79

Id. at B-17, FN 34.
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help bond investors understand the circumstances in which the information is provided, should
continue to be helpful to state and municipal bond issuers in navigating the applicable securities
law requirements.
Fall 2019 of Municipal Finance Journal publication
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APPENDIX: SAMPLE FORM—ELECTRONIC DISCLOSURE POLICY AND
PROCEDURES
This sample electronic disclosure policy and procedures 80 is presented to illustrate the
potential components of an electronic disclosure policy. This policy assumes that the issuer has an
existing disclosure policy to which this electronic disclosure policy would be an appendix (or
alternatively that the issuer has an existing electronic media policy to which this electronic
disclosure policy would be an appendix). It is not intended to be and should not be viewed as a
recommended policy for any issuer. Rather, it is intended merely to illustrate the subjects (and, in
the footnotes, additional considerations) discussed in “Practical Considerations in Electronic
Disclosure,” the paper to which this annotated statement is attached, that might be considered by
counsel in assisting issuers adopting written disclosure policy and procedures. This annotated
statement should be read in conjunction with “Practical Considerations in Electronic Disclosure.”
The disclosure policy that is best suited to an issuer will depend on a number of factors,
including the intended overall scope of the policy, the size and complexity of the issuer’s capital
structure and organization, the extent of publicly available information about the issuer, the nature
of the issuer’s other policies and procedures, and any applicable limitations imposed by state law
or a charter, among other factors. References to Disclosure Counsel in this annotation are not
intended to suggest that issuers should retain Disclosure Counsel but rather that counsel consider,
given the nature of the issuer and the role and responsibilities of any counsel the issuer has in fact
retained for disclosure purposes, what is the appropriate involvement of Disclosure Counsel in
procedures.
Background/Purposes/Policy. These electronic disclosure procedures are an appendix to
the [Entity’s] disclosure policies and procedures (“Disclosure Policy”) and are in furtherance of
the Disclosure Policy. The [Entity] expects to provide information that may be of interest to
investors from time to time through [[Entity]’s website, [Entity]’s official Twitter®, Facebook®,
LinkedIn®, or other social media accounts[, and [Entity] Officials’ Twitter®, Facebook®,
LinkedIn®, and other social media accounts]]. Recognizing the Entity’s responsibilities under
federal securities laws with respect to the accuracy and completeness of its statements to the
market, including through electronic disclosure to bond investors, the [Entity] confirms and
enhances its existing procedures by requiring the following officials and employees of the [Entity]
to implement the following procedures in preparing, checking, posting, or sharing investor
information through electronic disclosure.
1. Designation of Key Disclosure Personnel. The Disclosure Policy identifies the members
of the [Entity]’s Disclosure Working Group. The Disclosure Working Group shall include
individuals with specialized knowledge of the [Entity]’s information technology policies
and controls such as the Chief Information Technology Officer or his/her Senior Designee.
Additionally, each employee of the [Entity] whose work involves posting, approving
content to be posted, or speaking on behalf of the [Entity] shall be deemed Key Disclosure
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For an annotated form policy and procedures including additional components of a sample disclosure program,
see Crafting Disclosure Policies, supra n. 2.
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Personnel for purposes of these procedures (including training), regardless of whether they
are part of the Disclosure Working Group or any other such group.
2. Content of Disclosure. These procedures apply to Investor Information posted through the
following electronic media:
a. the Investor Relations page of the [Entity]’s website
b. [the [Entity]’s official Twitter®, Facebook®, LinkedIn® [, or other] social media
accounts]
c. [[Entity] Officials’ Twitter®, Facebook®, LinkedIn®, and other social media
accounts] 81
d. Hyperlinked websites (see Section 4.3)
e. [Other (see Section 7)]
Information posted to EMMA® is addressed in the Disclosure Policy.
3. Training
3.1. Personnel to Be Trained. All Key Disclosure Personnel shall undergo periodic
training regarding electronic disclosure of Investor Information and related
responsibilities under federal and state securities laws.
3.2. Training Content. The training program and materials shall be prepared by or with
the assistance of the [Entity’s] Chief Legal Officer. The Chief Legal Officer will
decide on the level of participation of outside counsel or other consultants. In addition
to electronic disclosure of Investor Information and related responsibilities under
federal and state securities laws, the training will address the overall communications
program of the [Entity] to allow Key Disclosure Personnel to understand the media
utilized by the [Entity] and their role in ensuring an effective and compliant electronic
disclosure program. The training program will be reviewed by the Chief Legal Officer
[and Disclosure Counsel] annually and revised as necessary to reflect changes in the
law and practice.
3.3. Training Frequency. All Key Disclosure Personnel shall undergo training
(a) promptly after being hired, elected, or appointed to such position; (b) annually on
a set date; and (c) as needed in order to apprise them of any relevant changes to the
Disclosure Policy or their role within it. The [Entity] shall state here which changes to
disclosure policies and procedures may warrant interim training and by which means
such training shall be carried out whether remotely or in person. Examples include:
addition of a new social media channel or a change in law.
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If [Entity] Officials’ social media accounts are used to provide investor information related to the [Entity] or their
official position, such content should be deemed to fall within the purview of this electronic disclosure policy.
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3.4. Certification and Record Keeping. The [Entity] shall retain records of each training
session (for example, training agendas and a list of attendees). Trainees could be asked
to annually certify their compliance with the Entity’s policies and procedures.
4. Website
4.1. Dedicated Investor Relations Page. The specific section or page of the [Entity’s]
website dedicated to publishing investor information to the [Entity’s] website is
[address]. 82 The Web Manager shall include the address of the Investor Relations page
in the contact section of the [Entity’s] EMMA® issuer homepage.
4.2. Webpage Disclaimers. As noted in Section 4.4(a) below, all content posted to the
Investor Relations page should be accompanied by appropriate disclaimers to provide
context regarding the scope, purpose, and limitations specific to the information. 83

83

The following disclaimers are provided as examples:

General Disclaimer for the Issuer’s Homepage (example):
The only information on this website that is posted with the intention of reaching investors, including bondholders,
is located on the Investor Information Webpage, access to which requires review of and consent to the conditions
contained in the Investor Information Terms of Use.
Investor Information Terms of Use (Click-Through example):
DISCLAIMER/NOTE OF CAUTION
Materials that may be of interest to holders of bonds or notes issued by the [Entity] are presented in this section for
general informational purposes only and are provided without warranty of any kind and, in particular, no
representation or warranty, express or implied, is made or is to be inferred as to the accuracy, reliability, timeliness
or completeness of any such information. The information set forth in the documents accessible from this page is
limited in scope and does not contain all material information concerning the [Entity’s] bond or notes or the
[Entity] necessary to make an informed investment decision.
UNDER NO CIRCUMSTANCES SHALL THE INFORMATION IN THIS SECTION CONSTITUTE AN OFFER TO
SELL OR THE SOLICITATION OF AN OFFER TO SELL OR BUY ANY SECURITIES. OFFERS TO PURCHASE
THE BONDS OR NOTES MAY ONLY BE MADE THROUGH A REGISTERED BROKER-DEALER AND WITH
DELIVERY OF AN OFFICIAL STATEMENT.
The documents presented address only the matters discussed therein, are each dated as of a certain date and have
not been updated since that date and, as a result, may not address all factors that may be material to an investor
and may contain material misstatements or omissions of fact because of the passage of time or changes in facts or
circumstances subsequent to the date of such documents. Consequently, no person should make any investment
decision in reliance upon the information contained in this section.
If you have read, understand, and agree with the Disclaimer and wish to continue to the Site, confirm your
agreement by clicking “AGREE” below.
Forward-Looking Statements Disclaimer (example):
This website may contain statements that should be considered “forward-looking statements,” meaning they refer to
possible future events or conditions. Such statements may be identifiable by words such as “may,” “will,”
“should,” “plans,” “expects,” “anticipates, “estimates,” “believes,” “budget,” or similar words. The achievement
of certain results or other expectations contained in such forward-looking statements involve known and unknown
risks, uncertainties, and other factors which may cause actual results, performance, or achievements described to be
materially different from any future results, performance, or achievements expressed or implied by such forward-
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4.3. Web Links in Offering Documents. The Disclosure Officers shall review each
offering document at the time of offering to ensure all web links are either disabled
or identified and recorded in Section 2 as being subject to these electronic disclosure
procedures, including review described in Section 4.4. Such records should include
the offering(s) with which the link is associated. Additionally, any hyperlinks
accessible from the original linked webpage, including third-party sites, shall be
documented and identified in Section 2 for purposes of the review described in
Section 4.4. 84
4.4. Review of Website. 85 The Web Manager and the Disclosure Officer(s) shall review
the Investor Relations page [monthly] [quarterly] [semi-annually][annually] to assure
that (a) material third-party information is not linked or referred to without
appropriate disclaimers, 86 is not hyperlinked or included unless the Disclosure
Officer(s) has/have reason to believe that it is reliable, and identifies the source of
the information; (b) dated Investor Information is removed from the website or
moved to a clearly labeled archives page; (c) all Investor Information is presented
as of a specific date with appropriate disclaimers as to the currency of the data;
(d) no material forward-looking statements (projections, forecasts, etc.) are included
unless they are based on reasonable assumptions and are accompanied by a
description of the substantial risks to achieving the forecasted results; (e) the Investor
Information presented is consistent with the knowledge of such persons and not
internally inconsistent[; and (f) more current information, if available, is posted].
4.5. Postings. The Disclosure Officer(s) shall review each posting of Investor Information
to the Investor Relations page for compliance with Section 4.4. Content received by
looking statements. We therefore caution against placing substantial reliance on such forward-looking statements.
All forward-looking statements included within any document or post on this website are made only as of the date
such document or post is labeled current. The [Entity] does not expect or intend to issue any updates or revisions to
those forward-looking statements.
Information Subject to Change (example):
Content posted to this website is current only as of each document’s date. Information may have a dated date that is
different from the date it was ultimately posted. The [Entity] is not responsible for and is under no obligation to
update information after it was originally posted in the event of new information, future events, or other factors that
may otherwise alter the accuracy of the information.
Third-Party Information(example):
The [Entity] takes no responsibility for any third-party information that may be linked to this website (i) [Entity] did
not participate in preparation of information, and (ii) [Entity] does not approve or endorse it.
Archive or Historical Information (example):
The materials included in this archive section of the site provide historical information, are dated as of their
respective dates, have not and will not be updated, and are likely to contain either inaccurate or omitted material
information due to the passage of time and occurrence of subsequent events. Investors should not rely on these
materials as being up-to-date or in making an investment decision.
84

See id at 26–27 (discussing the importance of ensuring web links in offering documents are used cautiously and
reviewed for any inadvertent risk).
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Sections 4.4–4.6 are based on the website procedures included in Crating Disclosure, at B-14.
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See supra note 2, at 245.
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the Web Manager from the Disclosure Officer(s) shall be posted or linked in the
appropriate section of the Investor Relations page.
4.6. Documentation of Procedures. The Web Manager shall compile and maintain records
of (a) the source of all Investor Information included on the Investor Relations page,
(b) the scope and results of each review of the page pursuant to Section 4.4, and (c) the
approval process that occurred for each posting.
5. Social Media
5.1. Identify Sources and Channels. The [Entity] should identify all social media accounts
from which it publishes or may publish Investor Information. Such sources should
include any third parties, including advertising agencies and other communicationrelated partners, who may be able to post, publish, or otherwise release Investor
Information through a social media account on the [Entity]’s behalf. If [Entity] Investor
Information is being distributed through a social media account, the account should be
listed in Section 2.
5.2. Review of Social Media. The Disclosure Officer(s) shall review the [Entity]’s social
media activity on accounts listed in Section 2 [routinely] at least [daily] [weekly]
[quarterly] to ensure compliance with Section 4.4.
5.3. Postings. The Disclosure Officer(s) shall review each posting of Investor
Information, regardless of whether the [Entity] is posting the information or the
information is being posted on its behalf, to ensure consistency with Section 4.4. This
review shall be completed in advance of posting. The Web Manager shall confirm that
any document or link to the [Entity’s website] included in the posting is added to the
appropriate section of the [Entity]’s website.
5.4. Additional Considerations
5.4 1. Entity Officials. Any official communicating Investor Information on behalf of
the [Entity] through social media shall use a channel of communication identified
in Section 2. [Entity] officials or any employees who may otherwise be known to
speak on behalf of the [Entity] during the regular course of their employment
shall be required to disclose conspicuously that any opinion, comment, retweet,
or similar action does not represent the views or opinions of the [Entity] but are
instead limited to that individual’s personal opinion.
5.4.2. Additional Detail Needed. If, following review under Section 5.3, the
Disclosure Officer determines that Investor Information to be posted is too brief
to give the reader a complete understanding of the context and nature of the
topic, the Disclosure Officer shall require that the posting include a link to a full
statement on the [Entity]’s website or shall require that the posting be made to
the Investor Relations page rather than through social media.
5.4.3. Interaction with Third-Party Content: [In addition to reviewing postings under
Section 5.3, the Disclosure Officer shall review other account activity to the
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extent that activity relates to Investor Information (e.g., sharing, retweeting,
liking, commenting. or other interactions with third-party content) by official
accounts identified in Section 2 to confirm that Investor Information is not
shared, retweeted [or liked] unless the Disclosure Officer(s) has/have reason to
believe that it is reliable and confirms that it includes appropriate disclaimers
and identifies the source of the information.] Additionally, such policies shall be
conspicuously stated on the [Entity]’s social media account. For example,
“retweeting or liking does not constitute approval or endorsement.”
5.5 Documentation of Procedures. The Web Manager shall compile and maintain a
record of (a) the source of all Investor Information included on the [Entity]’s Social
Media identified in Section 2, (b) the scope and results of each review this information
pursuant to Section 4.4, and (c) the approval process that occurred for each posting or
interaction under Section 5.4.3.
6. Investor Inquiries 87
6.1. Investor Inquiry Coordinator. The [Chief Financial Officer] shall serve as the
Investor Inquiry Coordinator.
6.2. Processing of Investor Inquiries. Except for communications that occur in
connection with primary offerings, all inquiries from investors shall be managed by
the Investor Inquiry Coordinator. If any other employee of the [Entity] receives an
inquiry from an investor, that employee shall refer such inquiry to the Investor Inquiry
Coordinator. The [Entity] should ensure that any public-facing medium from which it
may share Investor Information (the media listed in Section 2), conspicuously lists the
Investor Inquiry Coordinator’s contact information.
6.3. Responses to Investor Inquiries. With respect to each inquiry from an investor, (a) if
information necessary to respond to such inquiry has already been included in a Public
Statement, then the Investor Inquiry Coordinator may respond to such inquiry from
information in the Public Statement; provided such information is not stale (e.g., has
not become materially inaccurate or incomplete), and (b) if information necessary to
respond to such inquiry is not obtainable from information included in a Public
Statement or the information has become stale, then the Investor Inquiry Coordinator
shall determine the best manner to respond to such inquiry in a manner that ensures
that it is materially accurate and complete, which may include convening a meeting of
the Disclosure Working Group for broader inquiries or ones that require subjective
judgment in responding. After reviewing the accuracy and completeness of such
information, the [Web Manager/Disclosure Officer] shall post the information to
EMMA or the Investor Relations page (and also may distribute it through social media
channels under Section 2) to share the information broadly.
6.4. Investor Calls. If the [Entity] conducts scheduled investor calls, the Disclosure
Officer/Disclosure Working Group shall review the agenda and anticipated responses
87

Sections 6.1–6.3 and 6.5 are based on the investor inquiry procedures included in Crating Disclosure, at B-15.

34

to questions in advance of the call. [Entity] should announce the investor call on
[EMMA®/Investor Relations page/social manner channels identified in Section 2] in
a manner designed to allow investors to be provided with advance notice of such calls.
Following the call, the Disclosure Officer shall post any additional material
information shared on the call to EMMA® or the Investor Relations page (and also
may be distribute the information through social media channels listed under Section
2) to share the information broadly. If necessary, the Disclosure Officer] may ask
Disclosure Counsel to review the agenda, anticipated responses, and additional
information to be posted.
6.5. Documentation. The Investor Inquiry Coordinator shall compile and maintain a
record of investor inquiries and responses.
7. Chat Rooms and Blogs. All other forms of electronic disclosure used by the Entity and
that provide Investor Information, including chat rooms and blogs, should be identified.
The [Disclosure Officer] should determine whether or not the media is intended to be used
for Investor Information and, if so, list the media in Section 2 to be made subject to these
procedures.
7.1. Chat Rooms. Before hosting a chat room event or discussion that may include
Investor Information, the Disclosure Officer(s)/Disclosure Working Group shall
review the scope and agenda of the discussion and anticipated responses to questions,
to ensure consistency with Section 4.4. The Disclosure Officer shall post any
additional material information shared to EMMA or the Investor Relations page (and
also may distribute the information through social media channels listed under Section
2) to share the information broadly. If necessary, the Disclosure Officer may ask
Disclosure Counsel to review the agenda and any talking points related to the event.
7.2. Blogs. The [Entity] shall identify all blogs used by the [Entity] to share Investor
Information and list such blogs in Section 2. All postings shall be reviewed prior to
publication according to Section 4.4. Documentation and records should be retained
for all blogs in conformance with the procedures and documentation specified in
Section 4.6.
8. Review of Electronic Disclosure Policy/Procedures. An annual review of these
Electronic Disclosure Policy and Procedures should be conducted by the Disclosure
Working Group in conjunction with the review of the [Entity’s] Disclosure Policy. Any
changes made to the Disclosure Policy should be incorporated into these Electronic
Disclosure Policy and Procedures where applicable. Any interim or annual changes should
be reflected through version tracking of the relevant Disclosure Policy.
9. Glossary: For purposes of this Disclosure Policy:
“Chief Executive Officer” means the [chief executive officer];
“Chief Financial Officer” means the [chief financial officer];
“Chief Legal Officer” means the [chief legal officer];
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“Public Information Officer” means the [public information officer];
“Web Manager” means the [web manager];
“Investor Inquiry Coordinator” means the [investor inquiry coordinator];
“Disclosure Officers” 88 means the [disclosure individuals];
“Disclosure Working Group” means [disclosure working group members] 89;
“Key Disclosure Personnel” [is defined in the Disclosure Policy][means________];
“Disclosure Policy” means the [Entity]’s policy related to its disclosure undertakings
including but not limited to the background and purpose of such policy, procedures related
to official statements, listed event notices, and procedures for reviewing annual financial
information and operating data; 90
“Investor Information” includes but is not limited to Official Statements, Preliminary
Official Statements, any information provided in such statements, any amendments or
stickers to such statements, listed event notices as defined under Rule 15c2-12, annual
financial information and operating data, and other information that a reasonable investor
could consider to be material in making an investment decision in the debt securities issued
by or on behalf of the [Entity]. Additionally, any information that may affect the “total
mix” of information regarding such issuer or its financial or operating data may be deemed
material for purposes of this definition;
“Public Statement” means any statement regarding the [Entity] published or otherwise
disseminated in any manner by the [Entity] or one of the Key Disclosure Personnel of the
[Entity] that includes Investor Information.

88

The issuer should identify a Disclosure Officer and create a formal job title and duties/responsibilities for the role.
This should be part of that function’s official duties and built into their official job description.
89
See supra note 2, at B-1 to B-13 (providing a sample disclosure section containing procedures for official
statements, annual financial information/operating data, and event notices).
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Federal Securities Law:
COVID-19
Paul S. Maco, Bracewell LLP, Washington, D.C.
NABL members received the last edition of The Bond Lawyer by email on March 10, 2020.
Just one month earlier, on February 12, the Dow Jones Industrial Average (the “Dow”) closed at
29,551.42, its all-time high. Yet on March 6, 2020, we were notified that this year’s Institute had
been cancelled. While much of the country had yet to grasp it, at that moment we were accelerating
on the descent of a global roller-coaster ride brought on by the rapid onset of a pandemic involving
a previously unknown virus, an unpredictable ride that may continue for some time. The disease
caused by the virus had only been given a name – COVID-19 – on February 11. 1 The
consequences of the pandemic’s onset were quickly manifested. Global, regional, and often local
travel nearly halted. Most work ceased if not deemed essential or capable of being conducted
remotely. Most of our health care system’s resources were mobilized primarily toward treatment
of patients afflicted with COVID-19’s more severe and often deadly effects.
On March 12, the Governor of California issued a statewide stay-at-home order. Many
other states, or their urban cities and counties, soon followed. The federal government and
governments of other countries have closed borders to non-essential travel and issued other travel
restrictions and warnings for numerous countries. In addition to the federal government, various
state and local governments and others have imposed restrictions on travel, public gatherings and
large group events, ordered residents to stay at home, promoted work-at-home, and ordered closure
of schools, restaurants, bars, and other public venues. The combined actions have been reflected
in financial and labor markets.
As reported by the Wall Street Journal (“WSJ”), the broader measure of unemployment –
including part-time workers and those who gave up looking for jobs – rose to 22.8% for the month
of April, with the economy having lost 22.1 million jobs, before rebounding in May by dropping
to 21.2% and 21 million workers unemployed. 2 The Dow dropped to close at 18591.93 on March
23, a drop of approximately 38% from its all-time-high less than six weeks earlier, then, together
with other financial indices, subsequently rebounded. The market turmoil and rush for liquidity
also provided occasional opportunity, including in the municipal bond market. As the WSJ
reported, the day following the Dow’s March 23 close was a milestone for the municipal bond
market:
Smaller bond purchases, of $100,000 or less, reached their highest volume in 10 years on
March 24, a combined one-day total of $795 million, according to the Municipal Securities
Rulemaking Board. About $2.75 billion was purchased in quantities of $100,000 or less
over a period of four business days beginning March 19. Bargain prices abounded as the

1
https://www.who.int/emergencies/diseases/novel-coronavirus-2019/technical-guidance/naming-the-coronavirusdisease-(covid-2019)-and-the-virus-that-causesit#:~:text=ICTV%20announced%20%E2%80%9Csevere%20acute,on%2011%20February%202020.
2

Heather Gillers, Small Investors Ruled the Municipal-Bond World for a Few Days in March, Wall Street Journal,
May 7, 2020, available at: https://www.wsj.com/articles/small-investors-ruled-the-municipal-bond-world-for-a-fewdays-in-march-11588804187?mod=searchresults&page=1&pos=2
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S&P Municipal Bond Index hit a 15-month low that ended only after the Federal Reserve
said it would help prop up the market.
As the new coronavirus spread in mid-March and the U.S. economy began shutting down,
investors cashed out of mutual funds and big money managers dumped billions of dollars’
worth of bonds, selling them at rock-bottom prices to virtually anyone willing to buy—
including a range of small investment advisers that serve buy-and-hold investors.
The brakes on commerce and society may never have been applied so broadly or suddenly
in modern times. In response, the Federal Reserve quickly used its powers to provide liquidity
and stabilize markets. The federal government has provided a mixture of regulatory relief,
including postponement of tax payments for individuals and certain small businesses, as well as
aid packages exceeding $2 trillion. Whether more is needed (and, if so, will be provided) remains
to be seen.
The effects of COVID-19 on the ability of both public companies and state and local
governments to function is of great interest to their investors. Chapter 11 filings by several well
know public companies provide an initial indication of what may be ahead for American
companies that, because of COVID-19, have experienced a severe drop in demand for their
services or products and a resulting loss in sales. In contrast, state and local governments
fundamentally provide public safety and essential services to the communities funding their ability
to do so through taxes and user fees. The demand for such services does not appear to have
dropped, and more likely has increased. Yet the ability of state and local governments to provide
public safety and essential services is inextricably tied to their ability to fund facilities and services,
which is hobbled in myriad ways by COVID-19. With the variety of municipal issuers and
differing sources of debt service, no market sector may have experienced as broad a combination
of COVID-19 related effects upon its issuers as the municipal bond market.
Many bond-lawyers know this first-hand through work these past few months with
municipal issuers and other municipal market participants. Diversity of experience, not uniformity,
appears to be the result for municipal issuers, as is often the case in the municipal market. As a
result, the effects of COVID-19 upon municipal issuers may be more particularized than general.
One size fits all works rarely, if ever, in the municipal bond market. The duration of the contagion
is not predictable and, over time, the depth and ultimate length of the resulting economic recession,
with accompanying reduction in asset values and tax revenues, may lead to further difficulties.
Vibrant financial markets are one of many requirements for recovery. The Securities and
Exchange Commission regulates securities markets, including the markets for corporate securities
and municipal bonds. Whenever the SEC considers regulatory action, it “is required to consider or
determine whether an action is necessary or appropriate in the public interest, [and] shall also
consider, in addition to the protection of investors, whether the action will promote efficiency,
competition, and capital formation.” 3
Over the past few months the SEC has undertaken, in its own words, “operational
initiatives, market-focused actions, guidance and targeted assistance and relief, investor protection

3

Securities Act of 1933 §2 (b), and Securities Exchange Act of 1934 § 3(f).
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efforts and other work of the agency in response to the effects of COVID-19,” 4 including numerous
actions providing guidance and targeted regulatory assistance and relief. 5 Many of these address
regulatory and reporting issues of public companies, investment advisers, and investment
companies over which the SEC has direct regulatory authority. On April 8, the Chairman and the
Director of the Division of Corporation Finance issued a joint statement of their personal views,
The Importance of Disclosure – For Investors, Markets and Our Fight Against COVID-19. 6 In it,
they note the Commission’s “three part mission—maintain market integrity, facilitate capital
formation and protect investors—takes on particular importance in times of economic
uncertainty. Disclosure—providing the public with the information necessary to make informed
investment decisions—is fundamental to furthering each aspect of our mission.” 7 The Chairman
and Director advised that:
In the coming weeks, our public companies will be issuing earnings releases and
conducting analyst and investor calls. We urge companies to provide as much information
as is practicable regarding their current financial and operating status, as well as their future
operational and financial planning. 8
The Chairman and Director then set out “observations and requests” made “in an effort to facilitate
robust disclosure and engagement.”
Earlier, the Chairman had issued a personal statement, The Deep and Essential
Connections Among Markets, Businesses, and Workers and the Importance of Maintaining those
Connections in our Fight Against COVID-19. 9 The Chairman explained his personal view of the
challenge facing capital markets and the SEC:
The Securities and Exchange Commission and other financial regulators are focused on
two overriding and interrelated issues. First, we are facing an unprecedented national
challenge—a health and safety crisis that requires all Americans, for the sake of all
Americans, to significantly change their daily behavior and, for many, to make difficult
personal sacrifices. Second, the recognition that the continuing, orderly operation of our
markets is an essential component of our national response to, and recovery from, COVID19.” 10

4

SEC Coronavirus (COVID-19) Response, available at: https://www.sec.gov/sec-coronavirus-covid-19-response.

5

Id. See the list provided under the caption “Guidance and Targeted Regulatory Assistance and Relief.”

6

https://www.sec.gov/news/public-statement/statement-clayton-hinman. The Statement pointed out in a footnote
that it “is not a rule, regulation, or statement of the SEC. The Commission has neither approved nor disapproved its
content. This statement does not alter or amend applicable law and has no legal force or effect. This statement
creates no new or additional obligations for any person.”
7

Id.

8

Id.

9

Available at: https://www.sec.gov/news/public-statement/statement-clayton-covid-19-2020-03-24.

10

Id.
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The SEC oversees “over 7800 registered companies” benefitting, together with their
attorneys, auditors, and consultants, from the SEC and its Chairman’s guidance. 11 In contrast,
when describing the municipal bond market the SEC frequently points out that it serves over
50,000 issuers of municipal securities. Unlike its authority over the smaller number of corporate
registrants, the SEC has limited authority over municipal securities issuers. Its authority is limited
to the antifraud provisions of federal securities laws, and it can affect municipal issuers indirectly
through the direct regulatory authority the SEC has over the municipal advisors and brokers,
dealers, and municipal securities dealers that serve the municipal market.
In addressing the threat of COVID-19 to the municipal securities market, the SEC faced
the same challenges articulated by Chairman Clayton with regard to the corporate market, but with
well short of the tools available with regard to the public companies the SEC regulates. The
solution was to issue a public statement similar to that of the Chairman and the Director of
Corporation Finance described above. The statement uses a tool not foreign to regulators, let alone
securities regulators – persuasion.
On May 4, Chairman Clayton and Rebecca Olsen, Director of the SEC’s Office of
Municipal Securities, issued a statement entitled The Importance of Disclosure for our Municipal
Markets. 12 The statement does not specifically discuss federal securities law antifraud provisions,
which are omnipresent in the context of municipal disclosure, and so is best read together with the
Staff Legal Bulletin No. 21 (OMS) of February 7, 2020, which reviews those provisions as applied
to municipal issuer public statements. 13 The statement recommends that, “in light of the
potentially significant effects of COVID-19 on the finances and operations of many municipal
issuers,” they should provide investors “as much information about their current financial and
operating condition as is reasonably practicable,” noting “the fluid and unpredictable nature of the
public health crisis and its financial and economic impacts on municipal issuers.” Like the earlier
statement directed to corporate disclosure, the May 4 statement offers “observations and requests”
to help municipal issuers provide such disclosures, intentionally paralleling the corporate
statement. While the May 4 statement encourages the expansion of required disclosures to address
COVID-19, the heart of the statement focuses on voluntary disclosure. For municipal issuers
experienced in making voluntary disclosure, little in the statement should be surprising and much
reassuring.
The May 4 statement begins with a detailed description of the size, importance, complexity,
and specialized nature of the municipal securities market and states that municipal issuers and
investors should recognize the materiality of both issuer-specific and security-specific disclosure.
Likewise, it states that financial professionals should discuss the importance of both kinds of
disclosure with their customers and also when providing recommendations and investment advice.

11

Fiscal Year 2021 Congressional Budget Justification and Annual Performance Plan; Fiscal Year 2019 Annual
Performance Report, available at: https://www.sec.gov/files/secfy21congbudgjust.pdf.
12
Available at: https://www.sec.gov/news/public-statement/statement-clayton-olsen-2020-05-04. Unless otherwise
identified, matters in quotations in this update are text from the Statement.
13
Application of Antifraud Provisions to Public Statements of Issuers and Obligated Persons of Municipal Securities
in the Secondary Market: Staff Legal Bulletin No. 21 (OMS) (Feb. 7, 2020), available at:
https://www.sec.gov/municipal/application-antifraud-provisions-staff-legal-bulletin-21.
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The May 4 statement goes on to recognize that the COVID-19 pandemic requires an
increased focus on the finances and operations of municipal issuers, and requests increased
voluntary disclosure of such information. “The fluid and unpredictable nature of the public health
crisis and its financial and economic impacts on municipal issuers has placed investor need for
timely financial information into stark relief” and so “the typical practice of providing historic
financial information in the form of an annual information filing or similar disclosure may not
enable investors to make informed assessments of the municipal issuer’s current and expected
future financial condition.” In other words, an issuer fully providing disclosures required by law
may not be providing investors all they need in today’s circumstances. The solution is voluntary
disclosure, but even the authors acknowledge that there are risks accompanying such disclosure,
in part because “certain financial disclosure would be based on estimates and assumptions as well
as projections regarding future circumstances.”
The May 4 statement lists certain disclosures which the authors believe are important to
investors and market participants during the ongoing pandemic: (i) information regarding the
impact of COVID-19 on operations and financial condition, (ii) sources of liquidity, such as cash
on hand and access to various reserves or other funds, (iii) the availability of federal, state and
local aid, and (iv) reports prepared for other governmental purposes “that may be significant
sources of current information.” The statement encourages municipal issuers to provide such
information to investors in a primary offering document, a contractually required continuing
disclosure filing, or a voluntary public statement, which the authors ask be made available to the
public in the “place or places at which they regularly make information available,” 14 including
EMMA or an issuer’s investor relations webpage.
14

More specifically, the May 4 statement provides the following examples of disclosure that the authors believe
may be important to provide to investors:

“Information Regarding the Impact of COVID-19 on Operations and Financial Condition.
“Disclosures should reflect the issuer’s assessment of this state of affairs and outlook and, in particular municipal
issuers should provide information regarding: (1) their current operational and financial status, including decreases
in revenues and delays in collection of revenues; (2) how their COVID-19 response including efforts to protect the
health and well-being of residents and employees has impacted their operational and financial condition, including
un-budgeted costs; and (3) how their operational and financial condition may change as efforts to fight COVID-19
evolve. In these circumstances, comparisons to historical information may be relatively less significant.
“Information Regarding Sources of Liquidity.
“A description of cash on hand, access to reserves or other funds (and to what extent such access is limited), access
to liquidity facilities and whether current liquidity is expected to be adequate to fund essential services and make
timely debt service payments. If not otherwise disclosed, we encourage municipal issuers to disclose the material
terms of any liquidity facility the issuer has used or expects it may use.
“Information Regarding Availability of Federal, State and Local Aid.
“A description of available federal, state or local aid the issuer has sought or is planning to seek and the anticipated
timing of such aid. In addition, if the municipal issuer has obtained any such aid, it should disclose the nature,
amount, and other material terms of the aid if it materially affects or reasonably likely will materially affect its
operational or financial condition.
“Reports Prepared for Other Governmental Purposes.
“Municipal issuers routinely prepare reports for governance purposes that may be significant sources of current
information. As front-line responders, these reports could provide powerful insight into local, regional, and sectorspecific strategies to fight and recover from COVID-19. Accordingly, municipal issuers should consider making
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Acknowledging the liability risk associated with decisions to voluntarily disclose or expand
required disclosure, the authors “believe there are various factors that generally weigh in favor of
making these disclosures.” Key among them is that the authors “would not expect good faith
attempts to provide appropriately framed current and/or forward-looking information to be second
guessed by the SEC.”
The authors recognize that consideration of voluntary disclosure or any expansion of
required disclosure may include consideration by the issuer (with advice of counsel) of potential
antifraud liability. They describe “various factors that generally weigh in favor of making these
disclosures” including practices frequently employed by counsel in the preparation of forwardlooking or non-routine disclosures:
•

Disclosure of the current financial and operating condition of municipal issuers will aid
investors in making informed investment decisions and also be important to the issuerspecific and more general functioning of the municipal securities market, enhancing their
ability to refinance existing obligations and raise new capital (in the authors’ view).

•

Accompanying those disclosures with meaningful cautionary language will, in their view,
improve the quality of the disclosure and reduce legal and other risks. The authors suggest:
“(1) a description of relevant facts or assumptions affecting the reasonableness of reliance
on, and the materiality of, the information provided;
“(2) a description of how certain important information may be incomplete or unknown;
and,
“(3) the process or methodology (audited vs. unaudited) used by the municipal issuer to
produce the information.”

•

While noting that the safe harbors for forward looking statements available to certain
corporate issuers are not available to municipal issuers, the authors state that a municipal
issuer’s “approach to forward-looking disclosures should be informed by the judicially
developed ‘bespeaks caution’ doctrine.”

•

Issuers, counsel and other municipal market participants are familiar with the use of these
techniques in preparing offering documents.

The May 4 statement notes that municipal issuers may be required to disclose similar
information to other parties in connection with:
•

efforts by federal and state governments to assess the financial impact of COVID-19 on
states, municipalities and special purpose entities; and

these reports more readily accessible to investors." The Statement noted “For various legal and other reasons,
ensuring that disclosure of this type is (1) consistent across all contexts, regardless of the purpose and (2) kept
confidential until disclosed and, when disclosed, disclosed broadly, is extremely important.”
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•

the pursuit by municipal issuers of funding or other support from governmental authorities
and private parties.

The May 4 statement notes that it is “extremely important” to ensure that disclosure of this
type is “consistent across all contexts, regardless of the purpose,” and “kept confidential until
disclosed and, when disclosed, disclosed broadly.” This admonition may be understood as a
reminder of the assertion in the February 7, 2020 Staff Legal Bulletin that such statements made
by an issuer in public reports to other government bodies may be covered by the antifraud
provisions, as well as evidencing the SEC’s distaste for selective disclosure, even when not legally
prohibited. 15
In the May 4 statement, the Chairman and Director state that they “would not expect good
faith attempts to provide appropriately framed current and/or forward-looking information to be
second guessed by the SEC.” This assertion seems unusual and is worth noting. The statement at
the outset cautions that it:
represents the views of the Chairman and the Director of the Office of Municipal Securities
of the U.S. Securities and Exchange Commission … It is not a rule, regulation, or statement
of the SEC. The Commission has neither approved nor disapproved its content. This
statement does not alter or amend applicable law and has no legal force or effect.
While it may be unusual for SEC representatives to suggest that the SEC will not “second
guess” disclosure that later proves to be inaccurate, this statement does not (and could not) change
existing law or preclude efforts to enforce it. Aside from statements made in offering documents,
municipal issuers would be subject to antifraud liability for statements in voluntary disclosures
and expansion of disclosures required by continuing disclosure agreements only if they acted with
scienter. Municipal issuers employing the steps identified in the statement, following effective
disclosure policies and procedures and with the assistance of experienced disclosure counsel,
would be unlikely to misstate their financial or operating conditions intentionally or recklessly,
and therefore would be unlikely to act with scienter. Understood in that light, the statement not to
second guess, while rare, may not be surprising.
Considering the extraordinary circumstances prompting the statement and the meager
regulatory tools available to the SEC, the Chairman and Director did a fine job in attempting to
influence expanded disclosure of the impact of COVID-19 within the municipal securities market.
How issuers respond remains to be seen. It is likely that, as followed major market events past,
Congress may assess the adequacy of financial market regulation. When looking at municipal
market behavior, without predicting lessons to be drawn, the few days when small investors ruled
the municipal bond world will likely receive a good bit of attention. The SEC might receive the
additional statutory municipal market regulatory authority articulated in its 2012 Report 16 after all
– and then some.
June 2020

15

Supra n. 13.

16

U.S. Securities and Exchange Commission, Report on the Municipal Securities Market, July 31, 2012, available
at: https://www.sec.gov/files/munireport073112.pdf.
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Federal Tax Law: The Tax Microphone
Michael G. Bailey
One of these days I’m going to heed the words of a great philosopher and
remember never to make predictions, “especially about the future.” After the wild
past three months, who knows what the rest of the year will bring, relating to tax or
otherwise.
The current crisis has echoes of recent crises, particularly the financial crisis of 2008, but
has other aspects that seem novel (and not just the “novel” coronavirus). The responses relevant
to public finance, accordingly, have been something of a blend of dusting off the old playbook
from 2008 and the more recent past, and developing novel responses. Dusting off the old playbook
is helpful, but it seems to be more and more evident that the old approaches will not in themselves
be sufficient.
Notwithstanding the practical impediments presented by lockdowns, NABL has been very
active over the past three months in trying to facilitate effective responses to public finance issues
presented by the crisis. In the tax area, NABL has, among other things submitted important public
comments to the Treasury Department, the IRS and others in letters dated March 25 and April 9,
2020. The March 25 letter described an urgent need for administrative relief (a) expressly
permitting virtual public hearings for purposes of the public approval requirement applicable to
qualified private activity bonds and (b) permitting governmental issuers of qualified tender bonds
and commercial paper to purchase their own bonds without causing a tax reissuance or retirement.
In light of the need to act promptly, the comments included specific proposed wording for
published guidance. The April 25 letter set forth a much broader array of proposals, some
legislative and some regulatory, some from the old playbook and some very novel.
To their credit, the Treasury Department and the IRS responded promptly to the March 25
letter, although the relief provided did not extend quite as far as NABL requested. On May 4,
2020, the Treasury Department released Notice 2020-25, which temporarily extended the period
during which governmental issuers may purchase their own qualified tender bonds and commercial
paper without causing a tax retirement or reissuance. The Notice largely draws upon the specific
proposals made by NABL. That was essentially dusting off the old playbook.
On May 4, 2020, the Treasury Department also released Revenue Procedure 2020-21,
which temporarily permits certain virtual public hearings for purposes of the public approval
requirement for the remainder of calendar year 2020.
On April 30, 2020, the Treasury Department released Rev. Proc. 2020-29, which permits
electronic submission of requests for private letter ruling requests and other legal advice.
On April 14, 2020, the Treasury Department released Notice 2020-23, which, among other
things, extends the deadline for many filings and payments required to be made to the IRS relating
to tax-exempt bonds to July 15, 2020.
All of the forgoing actions have been practical and helpful. We are hopeful that further
responses will also consider more novel approaches that will likely be needed in a time of crisis.
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To date, none of the Congress, the Treasury Department and the IRS has responded to any
of the other broader requests made in NABL’s April 9, 2020 submission. Congress has, of course,
enacted a series of massive legislative acts in response to the pandemic crisis but, as they pertain
to public finance, those acts are mostly concerned with the basic integrity and functioning of the
markets and the immediate funding needs of State and local governments. Proposals relating to
tax-advantaged bonds appear to have been on the backburner (although there are rumblings that
legislation may soon be introduced that includes proposals for tax-advantaged bonds). NABL
continues to work on the legislative front. For example, NABL recently released eight “issue
briefs” in large part to provide information to Congress relating to federal tax proposals.
Expansion of Relief for Purchase by a Governmental Issuer of its Own Tax-Exempt Bonds
Notice 2020-25 temporarily expands the existing rules permitting a governmental issuer to
acquire certain of its tax-exempt bonds without causing a retirement or tax reissuance of those
bonds.
Notice 2008-41 (as supplemented by Notice 2008-88 and Notice 2010-7) and the proposed
tax-exempt bond reissuance regulations under Treas. Reg. §1.150-3 generally permit a
governmental issuer to purchase certain of its tax-exempt qualified tender bonds without causing
a reissuance, provided that the purchased bonds are held no longer than 90 days. The favorable
rule under Notice 2020-25 generally applies to tax-exempt qualified tender bonds and commercial
paper. To promote “liquidity and stability in the short-term tax-exempt bond market” Notice 202025 temporarily expands relief for a “permitted holding period” of all of calendar year 2020. The
relief for qualified tender bonds is not exactly the same as the relief for tax-exempt commercial
paper, however.
In the case of tax-exempt commercial paper, the expanded relief extends only to the
permitted holding period ending on December 31, 2020. Further, in the case of any purchase of
tax-exempt commercial paper, including a particular obligation at maturity, a refinancing of that
commercial paper with tax-exempt commercial paper will be treated as part of the same issue as
the issue of which the commercial paper was a part.
In the case of qualified tender bonds, the permitted 90-day holding period in Notice 200841 is extended to 180 days if the purchase occurs in the permitted holding period of calendar year
2020. That means that an extended carry over period is permitted for tax-exempt qualified tender
bonds.
Like Notice 2008-41, Notice 2020-25 also provides that, for purposes of the arbitrage rules
of Section 148 of the Code, a qualified hedge is not deemed terminated as a result of the
governmental issuer’s holding of hedged bonds during the permitted holding period.
Notice 2020-25 provides much, but not all, of the relief NABL requested in its public
comments. Among other things, NABL requested for relief that would generally extend to the end
of 2021, rather than 2020. Of course, the Treasury Department could extend the relief afforded by
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Notice 2020-25, if conditions warrant, in the same manner that relief provided by Notice 2008-41
was extended in subsequent notices.
As acknowledged in Notice 2008-41, a purchase of a tax-exempt bond by a conduit
borrower that is not a governmental issuer is not treated as a purchase or other acquisition by or
on behalf of a governmental issuer for the federal income tax purposes addressed by that notice
and does not in itself result in a reissuance for those purposes.
Although the relief provided by Notice 2020-25 is practical and helpful, the published
guidance on whether actions result in a reissuance for purposes of Sections 103 and 141 through
150 of the Code remains somewhat convoluted. The relevant law includes the general debt
modification regulations set forth in Treas. Reg. §1.1001-3, Notice 88-130, Notice 2008-41 (and
subsequent notices modifying Notice 2008-41), the proposed regulations under Treas.
Reg. §1.150-3, the proposed regulations concerning LIBOR phase-out, and now Notice 2020-25.
We can only hope that, in some calmer time, the Treasury Department and the IRS will undertake
to simplify the guidance, and issue the final regulations contemplated by those prior notices and
proposed regulations.
Revenue Procedure Expressly Permitting Virtual Public Hearings for Purposes of the
Public Approval Requirement
On December 28, 2018, the Treasury Department published new final regulations under
Section 147(f) of the Code relating to the public approval requirement for qualified private activity
bonds. At that time, the new final regulations were widely praised as moving guidance into the
21st Century by, among other things, permitting web notices of public hearings. Those final
regulations are indeed helpful, but it now is more apparent that they only moved the guidance part
way into the 21st Century, because they did not set forth appropriately flexible rules for how the
public hearing itself needs to be conducted.
In the wake of the pandemic many State and local government issuers have chosen, or been
required to, conduct public meetings virtually. This situation quickly raised the question of
whether public hearings for public approval purposes may properly be conducted in the same
manner. In that environment, many State and local government issuers urgently sought comfort
that virtual public hearings would meet the public approval requirements of Section 147(f) of the
Code.
The Treasury Department and the IRS helpfully responded by publishing Rev. Proc. 202021, which generally (but only temporarily) provides that a hearing held by teleconference that
meets certain requirements will be treated as held in a location that satisfies the requirements of
the public approval regulations. The revenue procedure specifically provides that a hearing “that
is held by teleconference accessible to the residents of the approving governmental unit by calling
a toll-free telephone number will be treated as held in a location that, based on the facts and
circumstances, is convenient for residents of the approving governmental unit,” as required by the
public approval regulations. (For the Federal Communication Commission’s description of a “tollfree number,” see htpps//www.fcc.gov/consumers/guides/what-toll-free-number-and-how-doesit-work.) Governmental units are not precluded from offering additional access to the hearing by
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other telephone numbers or by internet-based meeting technology. The time period for the relief
is for hearings conducted between May 4, 2020 and December 31, 2020, both inclusive.
The relief provided by the guidance is, again, somewhat narrower than the relief requested
by NABL in its March 25 letter. In that submission, NABL, among other things, recommended
that the temporary relief more broadly permit any public hearing process “determined by the issuer
to provide a reasonable opportunity for interested individuals to express their views,” without
detailed additional requirements, such as the one relating to a “toll-free number,” and
recommended that such temporary relief extend to the end of calendar year 2021. In light of the
extraordinary and pressing needs of State and local government issuers, such more flexible relief
would have been welcome. Again, however, the Treasury Department could extend the relief
afforded by Rev. Proc. 2020-21, if conditions warrant.
The form chosen by the Treasury Department for the relief guidance provided on May 4,
2020 should help to inform its proper interpretation. In its March 25 submission, NABL suggested
that both types of relief be set forth in a notice, particularly in light of the need to provide relief
promptly. The Treasury Department instead opted to provide the reissuance/retirement relief by
means of a notice, but to provide the public approval relief by means of a revenue procedure. The
Treasury Department may have chosen to provide the reissuance/retirement relief by means of a
notice mostly because that approach follows the model of Notice 2008-41 and the several
subsequent notices that extended its application. The choice to provide the public approval relief
by means of a revenue procedure is perhaps more interesting. To me at least, providing the relief
by means of a revenue procedure strongly signals that the guidance is a safe harbor. The guidance
was not framed as a revision to the new final regulations, and does not modify those regulations,
but rather is properly read as providing an interpretive safe harbor within the framework of the
final regulations. That should mean, among other things, that a public approval that is not exactly
within all four corners of the revenue procedure may still comply with the requirements set forth
in the final regulations.
As has been discussed in prior editions of The Tax Microphone, on October 9, 2019 the
Administration released two Executive Orders concerning administrative guidance provided by
federal agencies: Executive Order 13892 (Promoting the Rule of Law Through Improved Agency
Guidance Documents) and Executive Order 13891 (Promoting the Rule of Law Through
Transparency and Fairness in Civil Administrative Enforcement and Adjudication). Although the
significance of these executive orders has been debated, they set forth a strong theme that, in
general, the use of sub-regulatory administrative guidance adversely against the public should be
strictly limited. The executive orders also generally emphasize the importance of providing
significant guidance by means of regulations subject to public comment. In the wake of the urgent
needs presented by the pandemic crisis, certain of the themes of these administrative orders seem
to have been left behind (and perhaps appropriately so). Nonetheless, these executive orders would
appear to continue to stand for the proposition that sub-regulatory guidance, such as guidance
provided by revenue procedure, ordinarily should not be applied adversely against taxpayers.
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Extension of Time to Make Certain Filings and Payments Required to Be Made the IRS
Relating to Tax-Advantaged Bonds
On April 14, 2020, the IRS released Notice 2020-23, which postpones the deadlines for
taxpayers to make certain time-sensitive actions. The Notice expands the scope of prior notices
that postponed certain filing and payment deadlines in the wake of the pandemic. The relief
generally postpones deadlines that would have occurred on or after April 1, 2020 to July 15, 2020.
As it applies to tax-advantaged bonds, the Notice postpones the deadline for filings and payments
required to be made to the IRS. Those filings include not only those required by statute (e.g., filing
Forms 8038 and 8038-G), but also those required by regulation (e.g. filing notice of establishment
of a defeasance escrow in connection with a remedial action). Rebate and yield restriction
payments also are covered by the relief.
NABL requested broader relief that would also have postponed other “time-sensitive
actions” that do not involve filings with the IRS, but the Notice does not provide such relief. For
example, NABL requested that the time period to make “reimbursement” allocations of bond
proceeds to expenditures also be extended. In fact, Notice 2020-23 does indeed provide this type
of relief in other areas of the federal tax law. For example, the Notice sets forth relief for numerous
time requirements concerning application of funds or contributions to particular purposes that are
inapplicable to tax-advantaged bonds. A more even-handed approach would have been to extend
broader relief to other time-sensitive actions relating to tax-advantaged bonds, such as deadlines
for reimbursement allocations, other allocations of proceeds to expenditures, and qualified hedge
identifications.
Why does Notice 2020-23 provide less complete relief to issuers of tax-exempt bonds than
to other “taxpayers” (that is, why does the relief provided to tax-exempt bond issuers extend only
to the deadlines for filings with and payments to the IRS, and not extend to other time-sensitive
actions)? The short answer appears to be that publication of the Notice was an urgent matter, and
the Treasury Department and the IRS did not have the time or resources to consider all of the
details of the tax-exempt bond requirements. As it pertains to the tax-exempt bond requirements
(although not all other federal tax areas), the relief provided is basically just an extension of prior
disaster area relief set forth in Revenue Procedure 2018-58, 2018-50 IRB 990, and does not reflect
a reconsideration of the needs of State and local government issuers.
The Municipal Liquidity Facility and Tax-Exempt Bonds
One of the most striking and novel responses to the pandemic crisis has been the
establishment by the Federal Reserve of its Municipal Liquidity Facility (the “MLF”). The
Coronavirus Aid, Relief, and Economic Security Act (the “CARES Act”) included an
appropriation of $35 billion equity for this facility and provided for the purchase of up to
$500 billion in eligible notes. The MLF is currently limited to issuers that are States and certain
large cities and counties, on behalf of issuers and multi-State entities created by Congressionally
approved compact. The MLF is, of course, not a federal tax program. Accordingly, the discussion
of the MLF here is limited to the relevance of tax issues to the MLF.
The first term sheets for the MLF released by the Federal Reserve clearly indicated that
notes do not need to be tax-exempt to be eligible for purchase. For a brief period of time, that led

48

some to think that tax issues would not be relevant to operation of the MLF. As the Federal
Reserve rolled out more complete terms, however, it became clear that tax-exempt status is of
great practical importance, because the pricing terms depend on whether the purchased notes are
taxable or tax-exempt. The latest Federal Reserve pricing grid basically provides that the offered
tax-exempt rates are 65% of the offered taxable rates.
To date, the MLF is in an early stage of implementation; as this writing the MLF appears
to have been used to purchase notes of only one issuer (Illinois). It is uncertain whether the MLF
will be widely used.
It may be worth considering, however, how federal tax compliance issues relating to
eligible notes purchased by the MLF could play out. The fact that an eligible note could be held
for its entire term by the federal government could raise a number of unusual questions. Would
the IRS ever examine such a bond issue for compliance? If so, why? Noncompliance would not
result in any tax consequence, and accordingly the examination might be properly viewed as
outside of the ordinary jurisdiction of the IRS. If an issuer identified post-issuance noncompliance,
could the issuer seek a voluntary closing agreement with the IRS, or would the issuer instead need
to seek to resolve the noncompliance with the Federal Reserve? Would settlement based on “tax
exposure” make any sense in such a context, or would a different settlement standard be more
appropriate, based on the Federal Reserve pricing spread between taxable and tax-exempt notes?
More broadly, should the Federal Reserve even care about possible noncompliance subsequent to
the issue date if, on the date of issue, the issuer reasonably expected in good faith the notes would
comply with the tax-exempt bond requirements? The MLF is, after all, a facility developed to
address an extraordinary market disruption. There is no policy reason why all post-issuance tax
requirements should apply in such an extraordinary case. Should standard tax covenants and
unqualified tax opinions be required by the Federal Reserve? If so, why?
Such questions may seem preliminary at this stage but do serve to highlight the many issues
that will need to be resolved under the MLF, some of them pertaining to tax.
Possible Delays in IRS Processing of Direct-Pay Bond Payments
On May 19, 2020, the IRS updated the News page on its website captioned “IRS Operations
During COVID-19: Mission Critical Functions Continue.” The webpage states that “The IRS is
not currently able to process individual paper returns” and that “Paper returns will be processed
once processing centers are open.” All Form 8038-CP returns for direct payments relating to Build
America Bonds and other direct-pay tax credit bonds are in paper form (not electronic). This has
raised concerns that the IRS may delay making direct payments, even if Forms 8038-CP are timely
filed. The Government Finance Officers Association (GFOA) and the National Association of
State Treasurers (NAST) submitted a letter to the Treasury Department emphasizing that it is
critically important for the IRS to make timely payments. Among other things, it is difficult to
understand how IRS payments relating to State and local government bonds would not be treated
as “mission critical.” Surely, the Treasury Department would not take the view that timely
payment of its own debt is not “mission critical.”
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TE/GE 2019 Accomplishments Letter
Even as the financial crisis and pandemic have raged (and even if some direct payments
for Build America Bonds may be delayed), the IRS has continued with many of its routine
functions. In March 2020 the IRS Tax Exempt and Government Entities Division released its
Fiscal Year 2019 “Accomplishments Letter.” As in prior years, only a very modest part of this
letter pertains to tax-advantaged bonds.
Notably, however, the FY 2019 Accomplishments Letter reports that 315 examinations
were closed in the fiscal year. The case closures pertaining to tax-exempt bonds “were largely
referrals and a project examining private activity bonds issues by 501(c)(3) organizations.”
Some Observations About the Coronavirus Relief Fund
Finally, allow me to make a few observations about the Coronavirus Relief Fund, the
$150 billion grant program established for State and local governments under the CARES Act.
(Yes, I know that this is not directly a federal tax matter, but please indulge me for a moment.) As
the Treasury Department rolled out the program, concerns have focused on how to allocate the
grant funds and administer the grants. As it turns out, the task of getting financial relief to
thousands of State and local governments is not so easy, just as an administrative matter. The
legislation authorized grants to States and a limited number of large cities and counties, with the
apparent idea that those recipients would then funnel some of the funds to smaller local
governments. Possibly that approach was taken to respect federalism (that is, the role of the
States), but more likely it was chosen due to practical administrative limitations. Could the
Treasury Department even begin to identify all of the many thousands of local governments
meriting relief, let alone figure out how to identify the relative needs of those local governments?
Just as a thought experiment, it is interesting to consider how the program could have
played out if administered by the IRS. (After all, the IRS has made direct payments to 140 million
American individuals under recent legislation.) One approach could have been to make State and
local governments eligible for refundable tax credits (that is, direct payments from the IRS)
relating to certain specified incurred or reasonably expected COVID-19-related expenses, perhaps
subject to certain caps. Such a program would rely on self-reporting by local governments, be
subject to the same examination standards as other federal tax refunds and have the advantage of
being much more even-handed than the approach taken to administer the Coronavirus Relief Fund.
In some respects, the IRS already has a track record in administering somewhat similar refundable
tax credit direct payments to State and local governments: direct payments relating to Build
America Bonds and other qualified tax credit bonds. In a more perfect world, the IRS would have
had capably developed systems to make direct payments to State and local governments ready to
be deployed in times of crisis. Alas, all that is probably a pipe dream, at least for now. The IRS
systems, due largely to chronic and longstanding underfunding, seem to be woefully outdated and
just barely able to handle the tasks already given to them (if that – see above).
It is worth remembering, however, that the IRS role in administering tax-advantaged bonds
is one of the critical ways the federal government interfaces with State and local governments.
More robust and better-funded IRS systems in the area of public finance could, at least in concept,
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better enable the federal government to provide aid to State and local governments to respond to
the next crisis.
June 2020
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