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National Historic Preservation 

Act of 1966 
Comprehensive program to preserve the historical and 

cultural foundation of the U.S. as a living part of 

community life 

Section 106 (codified at U.S.C. Title 54, Sec. 300101 et 

seq. – prior to Dec. 19, 2014, codified at Title 16) 

Implementing regulations at 36 C.F.R. Part 800 – 

checklist for project sponsors 

Many agencies (e.g., FHWA) have specific implementing 

regulations, orders or guidance 
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Section 106 Regulatory 

Philosophy 
Intended to allow changes to built environment while 

preserving salient features of historic properties 

Requires federal agencies to evaluate the potential 

impact of proposed projects on historic properties 

Section 106 is a procedural, not a substantive 

requirement 

Section 106 does not require a particular outcome 

Other laws may create substantive requirements 

DOT Act Section 4(f) 

State and local laws 

Balancing of interests 
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Section 106 Regulatory 

Philosophy 
 

 

 

 

 

 

 

Goal: identify and evaluate historic properties, assess the 

effect of the undertaking on historic properties, and 

attempt to negotiate an outcome that will balance project 

needs and historic preservation values 
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When does Section 106 apply? 

Federal undertaking – a project carried out, assisted, 

permitted, licensed or approved by a federal agency 

Potential for undertaking to affect historic properties 

Lead federal agency must consult with the public, historic 

preservation oversight agencies, and other federal 

agencies involved in the project 

Federal agencies must provide opportunity for comment on 

the proposed undertaking prior to approving the 

expenditure of federal funds or issuing any license for the 

undertaking 
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How does Section 106 review 

work? 
 

Iterative, sequential analysis of project scope and impact 

Continuous interaction with project partners, historic 

preservation oversight agencies, and public 
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Participants and Their Roles 

 

 

Project sponsor 

Lead federal agency 

State historic preservation officer (SHPO)/Tribal historic 

preservation officer (THPO) 

Local Governments 

Advisory Council on Historic Preservation (ACHP) 

Public 

National Park Service 
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Working with Federal Agencies 

One agency serves as the lead federal agency – 

typically the agency responsible for all or the largest 

component of funding or permitting 
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Related federal statutes 

Coordination with the National Environmental Policy Act 

(NEPA), the Department of Transportation Act and other 

statutes 

Interplay of Section 106 and Section 4(f) of the 

Department of Transportation Act – 4(f) contains more 

stringent requirements as to in situ protection of historic 

resources (discussed later) 

Native American Graves Protection and Repatriation Act 

(NAGPRA) 

Archeological Resources Protection Act 
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Related federal statutes 

NEPA 

Independent procedural requirements, but consultation 

may be conducted concurrently  

NEPA scoping will define extent of consultation effort - 

frontloaded 

Categorical exclusion 

Environmental assessment 

Environmental impact statement 

Section 106 determination of area of potential effects and 

identification of resources does NOT decrease 

consultation effort, but will determine scope of any 

documentation and/or mitigation – backloaded  
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Initiate Section 106 Process 

Establish undertaking 

Determine whether undertaking is a type of activity 

that has the potential to cause effects on historic 

properties 

Identify and evaluate historic properties 

Assess effects to historic properties 

Resolve any adverse effects 
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Establish undertaking 

Outcomes: 

No undertaking or no potential to cause any effects 

OR 

Undertaking could cause effects 

Notify SHPO/THPO, other interested parties, and 

public 
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Identify Historic Properties 

Determine scope of efforts 

Identify area of potential effects 

Identify historic properties 

Reasonable and good faith effort required 

Apply National Register criteria: 36 CFR Sec. 60.4 
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Identify Historic Properties 

National Register criteria: 30 CFR Sec. 60.4: 

Quality of significance in American history, architecture, 

archeology, engineering, and culture present in districts, 

sites, buildings, structures, and objects that possess 

integrity of location, design, setting, materials, 

workmanship, feeling, and association 
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Identify Historic Properties 

National Register criteria: 30 CFR Sec. 60.4, cont’d: 

(a) that are associated with events that have made a  

significant contribution to the broad patterns of our 

history; or 

(b) that are associated with the lives or persons 

significant in our past; or 

Photo: Gann Matsuda 
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Identify Historic Properties 

National Register criteria: 30 CFR Sec. 60.4, cont’d: 

(c) that embody the distinctive characteristics of a type, 

period, or method of construction, or that represent the 

work of a master, or that possess high artistic values, or 

that represent a significant and distinguishable entity 

whose components may lack individual distinction; or 

(d) that have yielded, or may be likely to yield, 

information important in prehistory or history. 
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Identify Historic Properties 
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Identify Historic Properties 

Outcomes: 

No historic properties affected – no properties 

identified or no effect on identified properties 

SHPO consultation 

Historic properties affected 

Notify SHPO/THPO, other interested parties, and 

public 
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Assess Adverse Effects 

 

 

Apply adverse effect criteria: 

Will undertaking alter, directly or indirectly, any of the 

characteristics of a historic property that qualify the 

property for inclusion in the National Register in a 

manner that would diminish the property’s location, 

design, setting, materials, workmanship, feeling or 

association? 
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Assess Adverse Effects 

 

 

Analysis should include all immediate and reasonably 

foreseeable effects to the property 

Examples: 

Physical destruction 

Change of character 

Visual, atmospheric or noise elements 
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Assess Adverse Effects 

Outcomes: 

No historic properties adversely affected OR 

Historic properties adversely affected 
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Resolve Adverse Effects 

 

 

Continue consultation to avoid, minimize or mitigate 

adverse effects 

Notify ACHP and determine ACHP participation 
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Resolve Adverse Effects (cont). 

Outcomes: 

All consulting parties concur:  

Memorandum of Agreement 

Programmatic Agreement  

Not all consulting parties concur – termination of 

Section 106 process – notify SHPO/THPO, other 

interested parties, and public 

Project may still proceed 
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Special Considerations 

Begin Section 106 process as early as possible in 

project development 

National Historic Landmark provisions 

Role of the project sponsor 

Public consultation process 

Role of SHPO/THPO 

Role of the lead federal agency 

Role of the Advisory Council on Historic Preservation 

Reasonable and good faith identification effort 

 



25 

Spotlight – Project Types 

Wind farms – on and offshore 

Cell towers and telecommunications facilities – special 

FCC procedures 

Nationwide Programmatic Agreement 

Corridor projects 

Transportation 

Non-Transportation 

Airspace 
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DOT Act Section 4(f) 

Substantive and procedural requirement 

DOT agencies cannot approve the use of land from 

public and private historical sites unless the following 

conditions apply: 

There is no feasible and prudent avoidance 

alternative to the use of land; and 

The action includes all possible planning to minimize 

harm to the property resulting from such use; 

OR 

The DOT agency determines that the use of the 

property will have a de minimis impact. 
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Summary 

Credit: NJ SHPO 
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Resources 

ACHP Guidance on Section 106 Agreement Documents: 

http://www.achp.gov/agreementdocguidance.html  

 

 

http://www.achp.gov/agreementdocguidance.html
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Questions? 

 

 

Allison I. Fultz 

afultz@kaplankirsch.com 

(202) 955-5600 

 

John E. Putnam 

jputnam@kaplankirsch.com 

(303) 825-7000 
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