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Qualification Issues
• Relatively Natural Habitat or
Ecosystem
– The conservation easement must
protect a habitat that is significant.
Treas. Reg. § 1.170A-14(d)(3).
– Significant habitats and ecosystems
include, but are not limited to:
o Habitats for rare, endangered or threatened species.
o Natural areas that are relatively intact and are
considered high quality examples of land or aquatic
communities.

http://www.freshwaterinstitute.org/bubbling_ponds
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Qualification Issues
o Natural areas that are in or contribute to the
ecological viability of a park, preserve, wildlife
refuge, wilderness area, or other similar conservation
area.
o For this conservation purpose, limitations on public
access are allowable. For example, a restriction on
all public access to the habitat of a threatened
native animal species would
not defeat the claimed
deduction.
Treas. Reg. § 1.170A-14(d)(3)(iii).

http://snowcatcher.smugmug.com/Lair-of-the-Lizard/LizardsPODs/7053765_x6668w/1/451880282_mUBK2#!i=451880282&k=mUBK2
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Qualification Issues
• Open Space – Scenic
Enjoyment
– A conservation easement of open
space preserved for the scenic
enjoyment of the general public does
not require physical access. Visual
access to or across the property by
the general public is sufficient.
Although the entire property need not
be visible to the public in order to
qualify for a deduction, the public
benefit from the donation may be
insufficient to qualify if only a small
portion of the property is visible to the
public. Treas. Reg. § 1.170A14(d)(4)(ii)(B).
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Qualification Issues
• Government Conservation Policy
– The preservation of an ordinary tract of land would not, in
and of itself, yield a significant public benefit. Treas. Reg.
§ 1.170A-14(d)(4)(iv)(B). A conservation easement that
merely limits the number of lots that the acreage is divided
into does not satisfy the open space requirement of
section 170(h). Turner v. Commissioner, 126 T.C. 299
(2006).
– The legislative history underlying section 170(h) shows
that Congress did not intend for every easement to qualify
for a deduction. A deduction is not allowed unless there is
an assurance that the public benefit furthered by the
contribution would be substantial enough to justify the
allowance of a deduction. S. Rep. 96-1007, at 9–10
(1980), reprinted in 1980 U.S.C.C.A.N. 6736, 6744–45.
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Transaction Issues
• Transaction Fees and Stewardship
Contributions
– A voluntary transfer of money or property to a
qualified organization is generally deductible as a
charitable contribution.
– If a taxpayer received goods or services from the
organization in exchange for making the cash
contribution, the deduction is limited to the excess
of the cash over the FMV of the goods and
services. Goods and services include cash,
property, services, benefits or privileges.
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Transaction Issues
• Any cash payment made
in conjunction with the
conservation easement
must be addressed as
part of the examination.
Examination steps
should include an
interview of the taxpayer
and a review of
documents provided by
the taxpayer and the
donee organization.
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Transaction Issues
• Factors that may indicate that the cash payment
was in exchange for goods or services include:
– Negotiations between the donor and donee as to the
amount of the payment and timing of the payment,
and discounts generally found only in commercial
transactions.
– Offering of substantial services to facilitate the
donation process.
– Refusal of the donee organization to sign the Form
8283 until full payment of the cash.
– Use of cash payment amounts tied to the value of the
conservation easement.
– Conditional or refundable donations dependent on
some event such as an IRS examination.
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Transaction Issues
• Audit Tip: The Examiner may need to
issue a summons to the donee
organization for relevant documents
(including the application,
correspondence, donation agreements,
processing documents, and other
documents relevant to the cash and
easement donations).
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Land Trust Commitment
and Resources
• Organizations that accept easement
contributions and are committed to
conservation will generally have an
established monitoring program
such as annual property inspections
to ensure compliance with the
conservation easement terms and to
protect the easement in perpetuity.
• The organization must also have the resources to
enforce the restrictions of the conservation easement.
Resources do not necessarily mean cash. Resources
may be in the form of volunteer services such as
lawyers who provide legal services or people who
inspect and prepare monitoring reports.
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Land Trust Commitment
and Resources
• Some of the information used to evaluate this
factor includes:
– The donee organization’s Web site.
– The donee organization’s tax returns (Forms 990),
obtained from Guidestar.org or the Economic
Research Institute.
– Interviews of the taxpayer and representatives of the
donee organization.
– Observations during the property inspection.
– Property monitoring reports.
– Written agreements between the organization and the
taxpayer (required for contributions of easements of
registered historic districts made after July 25, 2006).
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Audit Tips
• Appraisal fees are deductible only as
miscellaneous deductions subject to adjusted
gross income limitation. Taxpayers
will sometimes improperly
claim the appraisal fees and
other costs as cash
contributions.
• Depending on the location of
the property and time of year,
casual attire and boots may
be necessary.
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Questions?
Bill Silberstein
KAPLAN KIRSCH & ROCKWELL LLP
(303) 825-7000
bsilberstein@kaplankirsch.com
www.kaplankirsch.com

15

