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Cases addressed:

• Winter v. Natural Resources Defense 
Council, 555 U.S. ___, 129 S.Ct. 365, 
172 L.Ed.2d 249 (2008)

• Summers v. Earth Island Institute, 555 
U.S. ___, 129 S.Ct. 1142, 173 L.Ed.2d 1 
(2009)
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Winter v. Natural Resources Defense Council, 
555 U.S. ___, 129 S.Ct. 365, 172 L.Ed.2d 249 (2008)

• 16th NEPA case to come before Court

• 16th reversal of a lower court judgment 
for plaintiff on a NEPA cause of action!
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Writing on the wall:

First line of opinion:  “To be prepared 
for war is one of the most effectual 
means of preserving peace.” -- George 
Washington
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Facts of Winter:
- Navy did EA on proposed sonar testing in CA

- NRDC sued, district court issued PI

- 9th Cir. agreed PI needed, but remanded for injunction to be narrowed

- District court revised PI to allow sonar tests with six mitigation 
measures

- Navy sought Executive Branch exemptions

- 9th Cir. affirmed PI; cert granted
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Holding:
- Reversed (5-4) the injunction conditions appealed by 

the Navy on grounds that (i) plaintiff had shown only 
“possibility,” not “likelihood,” of irreparable harm, 
and (ii) district court failed to defer to military 
judgments about the Navy’s interests and to 
properly balance the equities  

- Substantial injunctive relief remains in place

- Signaled several areas of likely future litigation…
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Issues for another day:

1. What constitutes irreparable injury in 
the context of harm to a species

2. Availability of injunctive relief based 
on NEPA violations
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Summers v. Earth Island Institute, 555 U.S. ___, 
129 S.Ct. 1142, 173 L.Ed.2d 1 (2009)

• In the lower courts, a case about the 
validity of Forest Service appeal 
regulations

• In the Supreme Court, a case about 
standing – no defense of the regs

• Standing cases have a track record 
similar to NEPA cases before the 
Supreme Court
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Writing on the wall:

First line of opinion: “Respondents are 
a group of organizations dedicated to 
protecting the environment.” -- Justice 
Antonin Scalia
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Facts of Summers:

- 1992 enactment of Appeals Reform Act
- 2003 rule-making exempted certain salvage timber 

sales and fire-rehab projects from NEPA, notice and 
comment, and administrative appeal

- 2003 Burnt Ridge timber sale (238 acres) 
- Earth Island challenged 2003 rule facially and as 

applied to Burnt Ridge timber sale
- Forest Service withdrew Burnt Ridge sale; parties 

settled the as-applied claim
- District court held regulations invalid, issued 

nationwide injunction against use of regulations
- 9th Cir. affirmed; cert granted
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Holding:
- Reversed (5-4); injunction vacated 

- No standing to facially challenge the regulations in 
the absence of as-applied, site-specific 
demonstration of injury to the plaintiff’s interests

- Undisputed deprivation of the procedural right to 
notice and comment does not create Article III 
standing without a showing of injury to plaintiff’s 
concrete interests in a place or resource
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Issues for another day:

1. When -- if ever -- can regulations be 
challenged facially?

2. Under what circumstances can either 
industry or environmental groups 
obtain nationwide injunctions of 
invalid rules? 
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Burlington Northern & Santa Fe Ry. Co. v. United 
States, 129 S. Ct. 1870 (2009)
(8-1 Decision by Justice Stevens)

Photo at: http://www.flickr.com/photos/jimfrazier/694196317/

www.flickr.com/photos/jimfrazier/694196317/
http://www.flickr.com/photos/jimfrazier/694196317/
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Issues

• What are the requirements for “arranger” liability under 
CERCLA?

• What is the appropriate test for determining when 
liability under CERCLA is divisible and what are the 
evidentiary requirements for establishing a defendant’s 
portion of divisible liability? 
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Facts
• B&B operated agricultural 

chemical distribution 
business, purchasing 
pesticides from Shell.

• B&B expanded operations 
onto a parcel owned by 
Railroads.

• Delivery spills, equipment 
failures, and rinsing of tanks 
and trunks resulted in 
chemicals seeping into the 
soil and ground water at 
B&B’s facility.

• Shell took steps to 
encourage safe handling of 
its products.
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Facts
• B&B undertook remediation 

but became insolvent and 
ceased operations. 

• The EPA and California 
DTSC spent $8 million 
cleaning up the site.  

• The EPA directed Railroads 
to perform certain remedial 
tasks. 

• Railroads brought suit against 
B&B, which was consolidated 
with actions brought by the 
EPA and DTSC against Shell 
and the Railroads.
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Procedural history

• District court found that Railroads were liable as owners 
and that Shell was liable as an arranger because it 
knew of accidental releases.

• District court found that the site contamination created a 
single harm but concluded the harm could be 
apportioned.

• The Ninth Circuit found that Shell could be liable for 
arranger liability if the disposal of hazardous substances 
was a “foreseeable byproduct” of the customer 
transaction in question.  The Ninth Circuit also found 
that the Railroads and Shell were jointly and severally 
liable for all of the government’s response costs.
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Decision of the Court

Arranger
• CERCLA imposes liability on persons who “by contract, 

agreement or otherwise arranged for disposal or 
treatment of hazardous substances.”

• To “arrange for” disposal requires “intentional steps to 
dispose of a hazardous substance.”

• Shell, as the seller of a useful product, was not liable 
as an “arranger for disposal.”
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Decision of the Court

Apportionment under CERCLA
• Look to Section 433A of the Restatement (Second) of 

Torts.
• Liability can be apportioned if demonstrate “a reasonable 

basis for determining the contribution of each cause to a 
single harm.”

• Reasonable basis for assigning 9% of response costs to 
the Railroads.

• Use of estimates and approximations—e.g., % of 
geographic area and duration of business—is
appropriate.
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Coeur Alaska, Inc. v. Southeast Alaska 
Conservation Council, et al., 07-984
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Issue:

• Regulation of discharged mine waste 
under the Clean Water Act

• Is mine slurry properly treated as “fill” or 
“effluent” or both?

• If “fill,” does Section 404 of the CWA 
require compliance with effluent 
limitations in Section 306, which prohibit 
this discharge? 
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Facts

• Corps issued 404 permit to 
Kensington gold mine to 
discharge slurry into lake

• EPA issued NPDES permit to 
discharge effluent from lake 
into creeks and canal 
downstream

• Over life of mine, discharge 
would raise bottom 
elevation approx. 50 ft. 
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• Section 301 of CWA:  Discharge of a 
pollutant from a point source is prohibited 
unless authorized by a permit 

• Section 306 performance standard:  
“There shall be no discharge of process 
wastewater to navigable water from mills 
that use the froth-flotation process.” 40 
CFR 440.104(b)(1)

Regulatory standards
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Definition of “fill”
• Material that has the 

effect of
§ replacing waters with dry 

land
§ changing the bottom 

elevation of a water body
• Includes mine slurry or 

tailings
• No exclusion of discharge 

for purpose of waste 
disposal

• adopted 2002
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Discharge of Mine Waste into Slate Lake

??Yes301 and 306 
standards apply?

404(b) standardsZero discharge 
standard for froth-
flotation mills 

Regulatory Provisions

Fill rulePoint source discharge 
of pollutant

Triggered by

Army Corps EngineersEPAAgency 

Fill (404)Effluent (402)
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Holding: 404 Permit was Lawful 

1. 6-3, opinion by J. Kennedy; J. Breyer concurring; J. 
Scalia concurring in part and in the judgment; J. 
Ginsburg dissenting.

2. Only 404 applies for discharge of fill material (not 402)
3. Both the statute and the regulations are ambiguous re: 

whether section 306 applies to discharge of fill 
regulated under 404; therefore, 

4. Court may defer to reasonable agency interpretation of 
its own regulations (Auer) and,

5. Per internal EPA memorandum, effluent standards do 
not apply to 404 discharges.  
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Implications

• Possible loophole for other discharges 
of pollutants with high volume of solids

• Amend the CWA?
• Promulgate new 404(b) regulation?
• Limit to “closed bodies of water”?
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Questions-Comments

Lynn Canal and Berner Bay, with
Kensington Mine site in background




