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FAA Reauthorization Brings Changes to Airport Law

On May 16, President Biden signed the FAA Reauthorization Act of 2024 (the 2024 Act) into law, reauthorizing the Federal
Aviation Administration and key federal airport and aviation programs through September 30, 2028. The 2024 Act makes
several significant changes to federal airport policy. In addition to its widely reported expansion of eligibility for Airport
Improvement Program (AIP) grant funding, the 2024 Act makes important changes to FAA processes and AIP grant
obligations. Among other provisions, Congress has attempted to streamline the environmental review process and the FAA’s
process for approving airport land-use changes. Congress has also established a new grant assurance, regarding the
availability of leaded aviation gasoline, and prescribed monetary penalties for airport sponsors who violate it. In addition, the
2024 Act codifies a policy meant to dissuade state lawmakers from attempting hostile takeovers of local airport sponsors. Our
Firm analyzed several provisions of the 2024 Act that airport legal professionals should keep in mind. This article summarizes
a few of those provisions.

FAA Land-Use Oversight

Congress has attempted to remedy the confusion that arose when it last tried to limit the FAA’s oversight of land-use changes
at airports. Congress tried to constrain that oversight under Section 163 of the 2018 FAA reauthorization act, but Section 163
often led to disagreements between the FAA and airport sponsors over the scope of the FAA’s remaining land-use authority.

Congress has tried to remedy that confusion by replacing Section 163 with Section 743 of the 2024 Act. Though not entirely
clear, Section 743 appears to limit the FAA’s oversight of airport land use to those parts of airport “projects” that are
aeronautical or that concern land acquired with federal funds or from the federal government. Section 743 also does away
with the requirement for an airport sponsor to obtain the FAA’s determination that the FAA lacks jurisdiction over a proposed
land use. Under Section 743, a sponsor merely must notify the FAA of a proposed project on airport land; if the FAA fails to
assert jurisdiction within 45 days, it loses jurisdiction over the project.

The full implications of these changes are still unclear, and additional guidance may be forthcoming from the FAA.
Environmental Reviews

The 2024 Act makes a broader range of airport projects eligible for the “streamlined” environmental-review procedures of 49
U.S.C. 8§ 47171, including additional terminal-development projects and airport capacity-enhancement projects. The Act also
establishes two new categorical exclusions under the National Environmental Policy Act (NEPA), covering projects that receive
less than $6 million of federal funds or involve certain disaster-recovery efforts. But those categorical exclusions are not
ironclad; projects that involve “extraordinary circumstances” will still require a more-stringent environmental review. Airport
sponsors may want to await more guidance from the FAA before presuming that a project will be covered by a new categorical
exclusion.

© 2024 KAPLAN KIRSCH LLP


https://www.congress.gov/bill/118th-congress/house-bill/3935
https://www.kaplankirsch.com/resources-and-news/faa-reauthorization-act-makes-key-changes-to-airport-law/

A New Grant Assurance, and New Penalties for Violating It

The 2024 Act establishes a new grant assurance to preserve aircraft operators’ access to low-lead aviation gasoline, or
“avgas.” Specifically, Section 770 requires the FAA to insert a new grant assurance that provides that, if 100-octane low-lead
(100LL) avgas was available for sale at a sponsor’s airport at any point in 2022, whether through the sponsor or another fuel
provider, the sponsor may not restrict the sale or self-fueling of 100LL on the airport until the earlier of December 31, 2030,
or the date on which an FAA-approved, industry-standard unleaded avgas is offered for sale at the airport. Crucially, Section
770 imposes a monetary penalty of (up to) $5,000 per day for sponsors who violate this new grant assurance—the first time
Congress has established a financial penalty for violating a grant assurance other than for revenue diversion.

Other Key Provisions

The Act includes numerous other provisions of import to airport sponsors. Among them are provisions intended to deter
attempts by state lawmakers and others to unilaterally take over an airport sponsor’s board, sections designed to support
advanced air mobility, and provisions expanding eligibility for AIP funding. We encourage airport legal professionals to review
our Firm’s analysis of the 2024 Act, as well as those provided by airport-industry organizations.

The Supreme Court Limits Administrative Power

The last week of the Supreme Court’s latest term yielded decisions in three cases that, together, are likely to fundamentally
alter the power of federal administrative agencies, including the Department of Transportation (DOT) and the FAA. Most
notably, in Loper Bright Enterprises v. Raimondo, the Court reversed four decades of precedent by overruling the Chevron
doctrine. Under Chevron, the Court had held that, when a federal agency reasonably interprets an ambiguous provision of a
statute that it administers, courts must defer to that interpretation. Now, under Loper Bright, the federal courts must exercise
their own judgment as to the scope of an agency’s authority under a particular statute, without deferring to the agency’s
interpretation thereof. It remains to be seen how Loper Bright will affect DOT or FAA authority. But the decision could open
both agencies up to a much broader range of challenges to their interpretations of their own statutory authority, including
over matters such as airport land use and economic regulation of air carriers that have been the subject of industry
contention.

The Court also assisted parties seeking to challenge federal regulations and other administrative actions. In Corner Post, Inc.
v. Board of Governors of the Federal Reserve System, the Court held that, under the Administrative Procedure Act (the APA), a
party has six years to challenge a final agency action after that party is injured by the action—not six years after the action
goes into effect. Corner Post concerned a Federal Reserve policy that went into effect before the petitioner even existed.
When the petitioner sought to challenge the policy, more than six years after it went into effect, the lower courts held that the
statute of limitations under the APA had run out. But the Court reversed, holding that the clock began to run only once the
petitioner was actually injured by the policy. Corner Post could create opportunities for airport sponsors and others to
challenge longstanding DOT or FAA policies that have only recently disadvantaged those sponsors particularly.

Finally, in SEC v. Jarkesy, the Court held that a respondent was entitled to a jury trial in an Article 111 court when the Securities
and Exchange Commission sought to impose monetary penalties on the respondent for securities fraud. While the Court
acknowledged that some administrative-penalty actions do not require a jury trial, the Court viewed the SEC’s enforcement
action against the respondent as analogous to a common-law fraud claim, for which the Seventh Amendment creates a right
to a trial by jury. The Court also held that the enforcement action was not covered by a “public-rights exception” to the jury-
trial requirement. Though it remains to be seen, Jarkesy could implicate DOT or FAA efforts to impose certain monetary
penalties on airport sponsors.

For airport sponsors, the implications of Loper Bright, Corner Post, and Jarkesy are far from settled, and will only become
clearer as challenges to agency actions make their way through the federal courts. However, the cases together reflect a new
era in administrative law, with administrative agencies losing much of the discretion and deference that the Court previously
afforded them.
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Discrimination. Haynes v. Adams Cnty., FAA Dckt. No. 16-22-04, Final Agency Decision (F.A.A. Jan. 9, 2024) (affirming
Director’s determination that tenant had failed to make a prima facie case that his eviction from airport hanger constituted
racial discrimination by airport sponsor).

Access Restrictions. Skydive Acad. of Haw. Corp. v. Hawaii, FAA Dckt. No. 16-23-06, Director’s Determination (Jan. 8,
2024) (finding no unjust discrimination or exclusive right where state, as lessor of an Army airfield, agreed to restrict
nighttime civilian operations in favor of military flights pursuant to its lease with the Army).

Flying Clubs; Unjust Discrimination. S. Pac. Flying Club v. Haw. Dep’t of Transp., FAA Dckt. No. 16-21-15, Director’s
Determination (Feb. 16, 2024) (airport sponsor violated Grant Assurance 22 by requiring flying club to prove tax-exempt
status and by conditioning flying club’s use of airport on agreement not to provide certain forms of compensation to
mechanics and flight instructors that FAA policy authorizes).

FEDERAL LEGISLATION

FAA Reauthorization Act of 2024 (Pub. L. No. 118-63) (May 16, 2024) (reauthorizing the FAA and various federal aviation
programs, including the Airport Improvement Program, through FY 2028).

Airport and Airway Extension Act of 2024, Part IT (Pub. L. No. 118-60) (May 10, 2024) (extending existing FAA authority for
one week to give Congress time to pass full FAA reauthorization).

Consolidated Appropriations Act, 2024 (Pub. L. No. 118-42) (Mar. 9, 2024) (funding the U.S. Department of Transportation,
the FAA, and various other federal agencies and programs through FY 2024).

Airport and Airway Extension Act of 2024 (Pub. L. No. 118-41)
(Mar. 8, 2024) (extending existing FAA authority through May
10, 2024).

Extension of Continuing_Appropriations and Other Matters Act,
2024 (Pub. L. No. 118-40) (Mar. 1, 2024) (extending existing
federal funding levels for one week to allow Congress to pass
full-year appropriations).

Further Additional Continuing_ Appropriations and Other

Extensions Act, 2024 (Pub. L. No. 118-35) (extending existing
federal appropriations through March 1, 2024).

FEDERAL RULES, ORDERS,
& GUIDANCE

Statement from Press Secretary Karine Jean-Pierre on the
Supreme Court Ruling_in Loper Bright (June 28, 2024)
(condemning Supreme Court decision overruling Chevron
doctrine, under which federal courts deferred to federal
administrative agencies’ reasonable interpretations of their own
statutory authority).

Statement from President Joe Biden After Signing_ FAA
Reauthorization Act (May 16, 2024) (emphasizing highlights of
FAA Reauthorization Act of 2024).

Final Rule, National Environmental Policy Act Implementing
Regulations Revisions Phase 2, 89 Fed. Reg. 35,442 (May 1,
2024) (finalizing second round of Biden administration’s
changes to government-wide regulation of environmental
reviews under the National Environmental Policy Act).
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https://www.federalregister.gov/documents/2024/04/26/2024-07773/pfas-national-primary-drinking-water-regulation
https://www.epa.gov/system/files/documents/2024-04/pfas-enforcement-discretion-settlement-policy-cercla.pdf
https://www.epa.gov/system/files/documents/2024-04/pfas-enforcement-discretion-settlement-policy-cercla.pdf
https://www.epa.gov/system/files/documents/2024-04/2024-interim-guidance-on-pfas-destruction-and-disposal.pdf
https://www.epa.gov/system/files/documents/2024-04/2024-interim-guidance-on-pfas-destruction-and-disposal.pdf
https://www.epa.gov/system/files/documents/2024-04/2024-interim-guidance-on-pfas-destruction-and-disposal.pdf
https://www.epa.gov/system/files/documents/2024-04/2024-interim-guidance-on-pfas-destruction-and-disposal.pdf

REPORTS, STUDIES, ARTICLES, & OTHER PUBLICATIONS

In Reverse Chronological Order

FAA, Report to Congress, Aviation Safety (AVS) Workforce Plan 2024 - 2033 (May 8, 2024).

FAA, Report to Congress, Air Traffic Controller Workforce Plan 2024 - 2033 (May 8, 2024).

FAA, Report to Congress, UAS Safety Enforcement (Apr. 16, 2024).

FAA, Report to Congress, Aircraft Noise Exposure (Apr. 9, 2024).

FAA, Report to Congress, Fiscal Year 2022 Safety Incident Report (Feb. 1, 2024).

FAA, Report to Congress, Procurement of Foreign Manufactured Articles, FY23 (Jan. 30, 2024).

FAA, Report to Congress, Noise Programs Catalog (Jan. 19, 2024).

FAA, Report to Congress, Technology Review (Jan. 11, 2024).

Office of Inspector General, Report No. FS2024027, DOT’s Fiscal Year 2023 Payment Integrity Information Act Compliance
Review (May 29, 2024).

Office of Inspector General, Report No. SA2024024, Summary Report on Significant Single Audit Findings Impacting DOT
Programs for the 3-Month Period Ending December 31, 2023 (May 8, 2024).

Office of Inspector General, Report No. AV2024023, FAA’s Report on Air Traffic Modernization Presents an Incomplete and
Out-of-Date Assessment of NextGen (Apr. 30, 2024).

Office of Inspector General, Report No. ZA2024019, FAA’s Information Technology and Telecommunications Contracting
Practices Limit Best Value Outcomes (Feb. 26, 2024).

Office of Inspector General, Report No. ZA2024018, FAA Did Not Fully Follow Its Processes When Awarding and
Administering CARES Act-Funded Airport Development Grants and Contracts (Feb. 21, 2024).

Report No. GAO-24-107347, Priority Open
Recommendations: Department of Transportation
(June 10, 2024).

Report No. GAO-24-106158, Drones: Actions
Needed to Better Support Remote Identification in
the National Airspace (June 6, 2024).

Report No. GAO-24-106193, Commercial Space
Transportation: How FAA Considers Environmental
and Airspace Effects (Apr. 24, 2024).

Report No. GAO-24-107264, Discretionary Grants:
DOT Should Improve Clarity and Transparency of
Program Management (Apr. 18, 2024).

Report No. GAO-24-107495, Aircraft Registrations:
Risks Remain from Efforts to Obscure Ownership
Information (Apr. 9, 2024).
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https://www.faa.gov/sites/faa.gov/files/afn-aba-20240510-avs-wp-congress.pdf
https://www.faa.gov/sites/faa.gov/files/afn-aba-20240509-cwp-congress.pdf
https://www.faa.gov/sites/faa.gov/files/P.L.%20115-254%20Sec.%20372%20UAS%20Safety%20Enforcement%20COMPLETE%20%20508-Compliant.pdf
https://www.faa.gov/sites/faa.gov/files/P.L.%20115-254%20Sec.%20187%20Aircraft%20Noise%20Exposure%20%20%20COMPLETE%20%20508-compliant.pdf
https://www.faa.gov/sites/faa.gov/files/P.L.%20115-254%20Sec.%20325%20FY22%20Safety%20Incident%20Report%20%20-COMPLETE.pdf
https://www.faa.gov/sites/faa.gov/files/P.L.%20115-254%20Sec.%20544%20Procurement%20of%20Foreign%20Manufactured%20Articles%20%20COMPLETE%20%20-S508.pdf
https://www.faa.gov/sites/faa.gov/files/P.L.%20116-260%20Noise%20Program%20Catalog%20COMPLETE.pdf
https://www.faa.gov/sites/faa.gov/files/P.L.%20115-254%20Sec.%20742%20Technology%20Review%20-COMPLETE%20%20%20Sec.%20508%20compliant.pdf
https://www.oig.dot.gov/library-item/46291
https://www.oig.dot.gov/library-item/46262
https://www.oig.dot.gov/library-item/46255
https://www.oig.dot.gov/library-item/46181
https://www.oig.dot.gov/library-item/46178
https://www.gao.gov/products/gao-24-107347
https://www.gao.gov/products/gao-24-106158
https://www.gao.gov/products/gao-24-106193
https://www.gao.gov/products/gao-24-107264
https://www.gao.gov/products/gao-24-107495

Report No. GAO-24-107195, Aviation Safety: Federal Efforts to Address Unauthorized Drone Flights Near Airports (Mar. 18,
2024).

Report No. GAO-24-106754, Commercial Aviation: Key Lessons from COVID-19 Preparedness and Emergency Financial
Assistance to the Industry (Mar. 18, 2024).

Report No. GAO-24-106451, Advanced Air Mobility: Legal Authorities and Issues to Consider for Operations (Mar. 14,
2024).

Report No. GAO-24-106493, Commercial Aviation Manufacturing: Supply Chain Challenges and Actions to Address Them
(Mar. 6, 2024).

Report No. GAO-24-106314, Trusted Traveler Programs: DHS Has Enrollment Processes, but CBP Should Provide
Additional Information on Reconsiderations (Feb. 28, 2024).

Report No. GAO-24-106052, Aviation Security: Transportation Security Administration Could Further Improve Officer
Engagement (Feb. 27, 2024).

Report No. GAO-24-106184, Commercial Space Transportation: FAA's Oversight of Human Spaceflight (Feb. 21, 2024).

Report No. GAO-24-106040, Aviation Certification: FAA Should Evaluate Effectiveness of the International Validation
Process (Jan. 10, 2024).

Report No. R47687, Transportation, Housing and Urban Development, and Related Agencies (THUD) Appropriations for
FY2024 (updated June 26, 2024).

Report No. IN12351, Senate Committee-Passed FAA Bill Revived Debate over Reagan National Airport Slot and Perimeter
Rules (Apr. 29, 2024).

Report No. IF11696, Aviation, Air Pollution, and Climate Change (updated Apr. 26, 2024).

Report No. IF12482, Federal Aviation Administration Reauthorization: Legislative Action in the 118th Congress (updated Mar.
14, 2024).

Report No. IN12305, Boeing 737-9 Max Grounded Amid Renewed Concerns About Manufacturing Quality and Product Safety
(Jan. 18, 2024).
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https://crsreports.congress.gov/product/pdf/R/R47687
https://crsreports.congress.gov/product/pdf/IN/IN12351
https://crsreports.congress.gov/product/pdf/IF/IF11696
https://crsreports.congress.gov/product/pdf/IF/IF12482
https://crsreports.congress.gov/product/pdf/IN/IN12305
https://www.gao.gov/products/gao-24-107195
https://www.gao.gov/products/gao-24-106754
https://www.gao.gov/products/gao-24-106451
https://www.gao.gov/products/gao-24-106493
https://www.gao.gov/products/gao-24-106314
https://www.gao.gov/products/gao-24-106052
https://www.gao.gov/products/gao-24-106184
https://www.gao.gov/products/gao-24-106040
https://www.gao.gov/products/gao-24-106040



https://www.trb.org/Publications/Blurbs/183250.aspx
https://nap.nationalacademies.org/catalog/27627/advanced-air-mobility-and-community-outreach-a-primer-for-successful-stakeholder-engagement
https://nap.nationalacademies.org/catalog/27491/airport-energy-resiliency-roadmap
https://nap.nationalacademies.org/catalog/27453/identifying-military-resources-and-strategies-to-improve-civilian-airport-resiliency
https://www.trb.org/Publications/Blurbs/183181.aspx
https://www.trb.org/Publications/Blurbs/183233.aspx
https://nap.nationalacademies.org/catalog/27656/integration-of-contingency-planning-for-small-airports




